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IECES of this Nature, how 


indifferent ſocyer, have never yet 

miſſed a Favourable Acceptance : 
The very Want and Matter of 
them made them Welcome to the World, 
in ſpight of all the Diſadvantages of a 
Blunder d Compoſition, infinitely below the 
Dignity_of acer and — 
cellent Language and Reaſon with which 
Caſcs arc daily debated and decreed there. 
It is, doubtleſs, for the Honour of this No-. 
ble Court, its Pr ſhould be known, 
as well as the Intereſt of Mankind to be in- 
ſtructed how they may be relioved againſt 

the Trepan of Deceit and Fraud in this Great 
Sanftuary of Plaindealing and Honeſty, This, 
I hope, will make the U/efulneſs of the pre. 
ſent Publication unqueſtionable, which is 
here offercd to the W orld without Encomi- 
ums and Flouriſbes from the Approbation of 
Az Great 


To the Reader. 


Great Men, or Compariſon with mcancr 
ks of this kind. If it be really the bet 
aking of this Nature yet cxtant, the 
car will cafily diſcern it ; and 'tis more 
reaſonable he could take the Character 
TT] it ſelf, 11 from the Pre. 
ace. © 
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alſo, That he would take his Money again with Damages. 
This was ſtrongly urged by the Plaintiff's Counſel to be 

a Mortgage. | 
Churchil of the Defendant s Counſel inſiffed, That it ig 
Remedy for the g Maxim, That none can come to redeem a Mortgage when 
Mortgagor and the Mortgagee cannot compel the Payment of the Mortgage. 
Morrgogee L Money ; for the Remedy ought 10 be reciprocal : Cd in 
vugur e een this Cale the Detennant hath us Remedy ta intoice the 
4 ynjent of this Money. And mozeouge he inflifep, That 


fit were a Yoztgage, it muſt be fo à principio, either by a 
Condition in the Deed it ſelf, oz by another Collateral 
Deed made at the ſame time; foz the Condition ought to 


aſe 


be made and conceived at the ſame time with the Con- 
A Paroll Agree- Veyance, And in the p2ſncipal Caſe it was not ſaid that 
ment after Con- it was a Mortgage at firſt, but by Agreement ſubſequent ; 
veyance , cannot and then he ſatd,- that was a nude Agreement, and no man; 
make : a _ ner of Execution of it. 
Caſs % The matter by conſent was deferred to be determined in 


an amicable way, 


4 


The Lord Chancellor. 
Chief Fuſtice Foſter, 


Katharine Venables againſt Foyle. 


Rep, che, Part. 1. Atharine Venables being a Tenant to Wincheſter- 
7: College of the Refozy of Andover, and indebted 
— % 700. to the Defendant, agreed with him, that be Would 
Mon order. PAP 4001. to the College foz her, and that he ſhould ſur- 
© ro Aerea! be. Tender. ber Leaſe, and take a nety one in his Name; and 
fore Aſſignment, It was alſo agreed, that ſhe ſhould foz the firſt year of the 
and after it. new Leaſe hold the Pzemiſſes, and pay the College their 
Rent; and it che did at the firff years end pay the Defen- 
dant his 1100 l. with Damages, the Defendant ſhould al⸗ 
gn to the Plaintiff, The firſt year. efflureth, and the 
9 neither paid the Defendant his Boney, noz the 
ollege their Rent; and at thzee years end ſhe permitted 
the Defendant to enter upon the Pzemiſſeg, and to enjoy 
them. Thereupon the Defendant erbibited a Bill to have 
the Plaintiff (then Defendant) redeem, oz be * of 
| evem- 


— 
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Redemption, She anſwered: and her intent thereby appear- 
ed to be, that the Plaintiff ſhould ſatisfie himſelf by rectipt 
of the P2ofits, and not to pay him. Hereupon the then Plain- 
tiff (now Defendant) aſſigned the ſaid Leaſe to Nicholas 
Venables, the Plaintiff Katharine her Son, in contidergtſon 
of at 1 up between them twa of what was re 
ally un the re on the Mortgage. s Allign⸗ 
ment recitey the Taſd'Stlit by Foyle to Have Katharine ke 
deem, and that his Intereſt was a Moztgage forfeited, and 
Nicholas Venables cqvenanted to indempulſie Foyle againſt 
Katharine. This being the Cafe, Kathatiné exhibited her 
(ll fo; to be relfeved againſt Nicholas Venables and Foyle, 
ſetting fozth the Eſtate to Foyle to be (as it was) a Bozt- 
gage, and ſought to be admitted to the Redemption againſt 
them both. Nicholas Venables pleaded [eve lawzies Outlawry plead- 
againft her, ſo that tbe could not pꝛoceed againſt him. Foyle ed. 
he anſwer'd fairly, That he had aſſigned to Nicholas Vena- 4 Mortgagee af- 
bles upon his paying him what was due, and not moze. This 6. For * = 
Caſe pꝛoceeded to an hearing againſt Foyle only, and in ve- . 8 . 
rity the Caſe was no moze, but that a Yoztgagee aſſigns his e the whole 
Yo2tgage over foz his due Debt. But it was much inſiſted ume, without the 
by the Plaintiffs Counſel, or thete was a hꝛeach of Truſt Adlignee's being 
in Foyle, and it was decreen that Foyle ſhould account foz « Party. 
all the Pzofits both befoze and after the Aﬀigntment, and 
pay the Dverplus above his own Debt with Damages to 
the Plaintiff, and convey, and pꝛocure all claiming under a Din to inforce 
im toconvey to the Plaintiff, free from Incumbzauces done to do an AR 
him and them. Afterwards Foyle not being able to per- which the Plain- 
fozm this Decree, erhibitev a Bill againſt Katharine Vena "if was formerly 
bles, letting foꝛth a Fraud and Pꝛadice between them, and (ecreed to pro- 
that he was willing to account unto the time ot his Aſſign. 
ment, and to comply with the Decree as fat ag be was ble, 
and pzayed Nicholas Venables might come to un Accdunt 
from the time of the Aſſignment and Recovery. Nicholas Decree avoided 
Venables exhibited a Bill againſt his Mother, claiming the by Original Bill. 
D1ginal Leaſe by a Title paramount hers; and ye the bear- ,,,, e 4, 
ing the ſaid Cauſes about a year and half after, it appeared? 1 .. 
that Nicholas Venables had a Title to the Leaſe paramo 
bis Mother; and Foyle was, upon bearing the matter, Uſ 
2 Term. 


charged of the Decreo againſt him. 
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Term. Sanct. Hill. 
Anno Regis 13 & 14 Car II. 


CANCELLAKI A. 


The Lord Chancellor. 
Foſter Chief Fuſtice. 
Windham Fu/tice. 
Halcs Chief Baron. 


Henry Goring Baronet, and others, Plaintiffs, againſt 
Charles Bickerſtaff and Elizabeth his Wife, John Ever- 
held by his Guardian Dame Anne Alford Widow, and 
John Alford by Dame Anne his Mother and Guardian, 
Defendants. January 30. 


Upon an Appeal, from a Decree made by the Maſter 
of the Rolls, by the Detendant Dame Anne only. 


Ohn Alford deceaſed, being ſeized of the Mano? of 
Hams, &c. by Indenture dated 1, April 14 Car. 1. and 
Fine thereupon, ſettles the ſame to the uſe of himſelf fo2 
Life, the Reverſion, as to part, to the uſe of Frances his Mike 
fo Life, fo2 her Joynture, Reverſion to his firſt, and to his 
fourth Son in Tatil, Reverſion to Str Edw. Alford his B20- 
ther fo2 Life, Reverſion to Sir Edward, and to his firſt _ 
; a 
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all other his Sons, Reverſion to his own right Heirs, under 
a Pioviſo, that it ſhould be lawfnl fo2 the ſaid John and 
Str Edward, when they ſhould be ſolely ſeized of the Pie⸗ 
miſſes, 02 any part thereof, by virtue of any of the Limi⸗ 
tations, at their pleaſures to make Leaſes of the ſame, oz 
any part thereof fo2 one and twenty years, under what 
Rent they pleaſed, 7 July, 4643. John Alford made his 
Mill, and thereby gave his Daughter Jane (the Defen- 
dant Everficld's Mother) 6201. To his Daughter Elizabeth 
(now CUife of the Defendant Bickerſtaff) 5001. to make 

her Portion 30001. and deviſed to her all his Meſſuages 
in White Fryars in London, Pickhatch and Goſwell-ſtrect 
in Middleſex, and in Wigonholr in Suſſex, to her and to the 
Heirs of her Body, the Reverſion to Sir Edw. Alford and 
his Hcirs, p2ovtded that if Sir Edward paid Elizabeth 2 500 1. 
at her Marriage, 02 at 21 years of age, which of them ſhould 
firſt happen, the Eſtate to her to ceaſe, and the Pꝛemiſſeg to 
remain to Sir Edward and his IÞeirs, and of his ſald Mill 
made Frances his own Wite Erccutrir, and afterwards, pur- 
ſuant to his power by the Indenture of 1 April, 14 Car. 1. 
by Indenture of the firſt of January, 1648. did demiſe to 
the Plaintiffs the greateſt part of the Manoz of Hams, &c. - 
from Michaclmas then laſt paſt, fo2 one and twenty years, 
under 105. yearly Rent, upon Truſt, that they ſhould permit 
ſald John Alford during his Life to take and receive the 
Rents, Tſſues, &c. of the laid Manoz; and upon further 
Truft, that after his death, Frances, his Mike, ſhould re- 
ccive the Rents, P2ofits, &c. in ſatisfaftton of her Joyn- 
ture, ſo far as the Pꝛemiſſes by any fozmer Aﬀurance were 
[fable thereunto, and to permit her, during her Life, if the 
Term co long continued, to receive out of the Reſidue of 
the Rents of the Pꝛemiſſes 1201. per annum, and certain 
Flite. wood and Faggots; and that the Plaintiffs ſhould 
pay the ſaid Jane Eversficld 50 l. per annum during the Life 
of her Þusband; and ſhould permit the ſafd Frances his 
lte, during her Life, if the Term ſo long continued, to rc- 

ceive the Reſidue of the Rents, during the Reſidue of the 
Term of one and twenty years, if ſhe ſhould ſo long live, 
to the intent ſhe ſhould pay thereout ſo much Money towards 
the Legacies of his Till, as his Perſonal Eſtate ſhould 
be wanting to pay, and to pay the Reſidue to ſuch perſon 
as the ſaid John Alford ſhould by his Wil appoint 3 and 
koz want of ſuch nomination, to receive the ſame to her 
own uſe. And upon further Truſt, that the Plaintiffs after 


the 
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the death of Frances, during the reſidue of the term of ong 
and twenty years, ſhould permit ſuch perſon, and perſong 
as the ſald John Alford by any Writing by him ſigned and 
ſealed in the pꝛeſence of two credible Witneſſes, 02 his laſi 
Gill, Gould nominate; and fo2 want of ſuch Mominag- 
tion, az after the death of the Nominee, the Heir of the 
fatd John Alford to take and receive all aud ſingular the 
Rents of the ]Pzemiſſes : The (aid John Alford, by Deep 
the ſame firſt of January, 1648. ſigned aud ſealed in the 
zeſence of four credible CUitneſſes, thereby reciting the 
iv Demiſe and Truſt, did nominate and appoint the 
eldeſt Son of William Alford his Bzother to bave out of 
the Reſidue of the P2emiſſes 501. per annum, during the 
lald term, and his two younger Song 601. aptece, any 
the ſald Sir Edward Alford to receive the Reſidue of the 
Rents and Pzofits by the Truſt of the ſaid Demiſe limited 
to be paid to the ſaid Frances, and after her death to take 
and receive the Reſidue of the Rents and Jzofits during 
the Reſidue of the ſaiv Term to his own uſe. It appeared 
by one CUitneſs, that John Alford, thzee oz four days befoze 
his death, which was befaze the Truſt, and the Declara⸗ 
tlon of Truſt, did acquaint that Mitnels that be had ſettled 
the Eſtate in Hams well, as he thought he could, and that bis 
Bother Sir Edward Alford was by an Agreement between 
them to have all his Eſtate there after his death, and that 
de thereout appointed ſome Allowance to his Doughter 
Everficld, and declared that his Daughter Elizabeth (now 
Wife of the Defendant Bickerſtatt) was not to have any 
thing aut of his Eſtate there, fo2 that he had otherwiſe 
Pzovtded foz her. John Alford, the Night oz the ſame Dap 
the Demiſe and Declaration boze date, dyed without Iſſue⸗ 
male, leaving the Daughters his Þeirs. Sir Edward Al- 
ford died inteſtate September 1653. The Defendant Dame 
Anne, bis Kell, had taken out Adminiſtration; Jane, the 
Mother of the Defendant John Everficld, and whoſe Pelt 
de was, dyed in the Life of Frances her Mother; Frances 
having pzoved John Alford her Þugband's Wiil, dyed in 
1659. having made the Defendant, Elizabeth Bickerſtaf, 
Erecutrir. The Defendant Dame Anne, as Auminifratric 
of Sir Edward Alford, Defendant ; John Alford, ag fett 
Don and Heir of Sir Edward Alford, Defeupant 3 Bicker- 
ſtaff and his Mike, in her Right, ſhe being one of the Ca⸗ 
beirs of John Alford, and Executrit of Frances who was 
the Executrir of John Alford; And John Everficld, ag heir 
to 
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to Jane, Co- heir with Elizabeth Bicketſtaff, claimed the bes 
nefit of the Crul during the Keſivue of the one aud twenty 
years after Frances her death ; do the Plaintiffs being 
Cruſtees, ut ſupra, the Defendants all claiming the benefit 
of the Truſt under ſeveral Titles, the Bill was to have the 
Defendants enterplead, and to Defire the direction of the 
Court to whom the Truſt belonged, I TH 
Upon the firff Þearing by the aſter of the Rolls, 2 No- 
vemb. 13 Car. 2. a | 
Jnaſmuch as the Power reſerved to John Alford bp the 
Leaſe is, That after the death of Frances, the Truſtees 
chould permit and ſuffer ſuch perſon and perſons as he 
ſhould nominate, and after the death of the Momtnee, dis 
own right Heirs to receive the Pzofits, &c. The Court 
was of Opinion, That John Alford had no power to no- 
minate any perſon to receive the Rents, &c. but during 
the Life of the Mominee, and no longer; foz after the 
Nominee's death, the Þeirs at Law are nominated by 
the Oziginal Deed to receive, &c. And when after — 
Poll Str Edward Alford is appointed to receive the Rents, 
that muſt be intended if he ſo long liveth ; fo2 the Deed 
Poll reciteth the Leaſe, and is in purſuance of the Truf 
therein; and that John Alford his intention in the Oxtiginal 
Leaſe was platn, That after the death of the 
his own Heirs ſhould have the Reſidue of the Truft 
both the Deeds being erecuted at one time, are to be 


Nominee, 7, h<caofthe 
3 (ND ame date touch- 
ing one thing but 


taken as one Aſſurancez and it he had meant the Þeirs, one aſſurance. 


Erecutozs 0z Adminiftratozs of Sir Edward ſhould have 
the remaining part afrer Sir Edward, he would have ng- 
med them as well as Sir Edward; and fo; that the Tnte- 
reſt of the Term was always in the Plaintif, and never 
any ceal oz legal Jntereſt in Sir but as Nomt- 
nee to receive the P2ofits, he being dead, Truft to him 
ceaſeth, and nothing paſſeth to his peirs oz Erecutozs, 
but remaineth to Elizabeth the ſurviving Daughter, Þetr 
and Erecutrir to John Alford, and the Teſtimony of that 
one Mitneſg can be intenvey to relate to no other Settle- 
ment but the firſt by Deed and Fine, and not the Truff 


of the Leaſe, which was not in being when the ſaid John lei at Law to be 


Alford had the diſcourſe with that TUitneſs, but was made preſe 


the day of his death; and that the Reſidue of the Term of doubtful Cake. 


one and twenty years doth belong to the Heir at Law 
of John Aiford, who in a doubtful Caſe ought to be peter 
red, eſpecially when it is fo conſonant to John A — 

nten. 


— 3 
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intention, and the Defendant Bickerſtaff is aiſo bis Execu ; 
trix and Daughter, and doth thercfoze oer and decret the 
ſame atcowingiy, and that the Kents arrear and foz the fu 
ture be paid to the Defendant Bicketſtaſſ during the Cover- 
ture between them, and after to the Defendant Elizabeth 

Bic kerſtaſf during the Reſidue of the Term. |, | 
And upon the Appeal, the Queſtton was upon the whole 
Caſe, Whether John Alford had Power to diſpoſe of the 
Truſt of the whole Term of one and twenty years after the 
veath of Frances 3 and how far he hav Power to diſpoſe of it ; 
any whether there were not a Reſtriton by the Limitation 
of the fir Deed to the Heirs after the death of the Momit- 
ner, that did diſable his diſpoſition thereof farther, except 
to bis Peirs; aud whether John Alford had diſpoſed the 
whole Term 02 not and which of the Parties ought to have 
the Remainder of the Truft? | 

The Counſel of the Defendant Bickerſtaſf now offered 
farther, That Jolm Alford had no Power, after two diſttnit 
_ __- Limitations to two ſeveral perſons, to limit it to a third 
Ececutory De- After the death of the ſecond, becaiile it would make an Ex- 
viſe, ttuto y Deviſe upon an Erecutozy Deviſe to tend to the 
entatliing of a Chattel, and creating a Perpetuity ; and 
Perpetuity. that the Limitation of John Alford was out of the Power 
and Triff, and not of any Intereſt in the Reverſion of 
Limita.ion in Re. the Term. They din all agree in one unifozm Opinton, 
verlion tu ſcvetal That the Limitation of a Term to ſeveral perſons in Re. 
perfons in bei" verion one after another, if thole perſons were in being, 
oth not tend to and particularly named, could in no wiſe tend to the Entail 


of a 


_— ben of a Chattel, 0z Creation of a Perpetuity; but limiting 
otherwiſe if it be Of it ta a perſon not in being, did: And that where any 
to a perſon not in perſon had the Truſt of a Poſſibility in Remainder of a 
being. Term, he had god Power to declare and make a diſpoſiefon 


Th: Truſt of «a Of the CTruft of ſuch Poſſibility; but that the Limitation 


Poſſibility is al of ſuch Remainder in Poſſibility of a Chattel Real to the 


lignable or decla- heit of the perſon limiting, was a void Limitation, and 
able. tze Eſtate in Jntere@ did again revert to John Alford, who 
On a void 1.11 made that Limitation; and he having by the Deed Poll 
ene Li. ede ne day of the Leaſe, which was made purſuant to 
m the Power of the firſt Settlement, limited to Sir Edward 
ee Alford the whole remaining Term after the death ol Frances, 
ran of a Term Without any other Limitation o2 Reftrition, which he might 
10606, good to his. CNY. Have Done ( if ſo fntenved) the ſaine was a god Li- 
Lxeuutors mitation of it to Dir Edward, his Executois and gdint. 
niſtrato2s ; any if the Power in John Alford had been de. 


feftive, 
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feitive, his Jntereſt ought to come in ald, and ſupply it, The Intereſt of 
to make god ſuch Limitation, fo2 otherwiſe there would be the Limit 


no diſpoſition at all of the remaining Term, and the Le- 
gacies of 50 and 601. to William Alford 8 Chlidzen would 
be avoided, and the Jntereff in the remaining Term might 
be pꝛetended to be in the Truſtees, and they claim the Eftate 
diſcharged of the Truſt, there being nothing to. oppoſe the 
Power 02 Intention of John Alford in limiting the whole 
Remainder of the Term to Sir Edward, but the implicated, 
miſplaced, and miſtaken erpzeſſion of the Leaſe. The whole 
Court was clear of Opinion, That the fozmer Decree was 
grounded upon a miſtaken foundatton 3 and that taking both 
Deeds together, no other equitable oz reaſonable Jnterp2e- 
tation can be made thereof, but that acco2ding to the Power, 
Intereſt and Intention of John Alford, who it appears by one 
Witneſs never intended the Eſtate to whom it was decreed 
by the fozmer Decree, the whole remaining Term in the 
(aſd Leaſe, and Truft therein after the death of Frances, 
fo2 the Reſidue was well limited and appointed to Sir EKd- 
ward Alford, his Erecutozs and Auminiſtratozs; and that 
the Defendant Dame Anne is well entitled thereunto: 
And doth over and decree, That the fozmer Omer and De-- 
tree be diſcharged; and that the Plaintiffs ſhall come to an 
Account ko, and pay the ſatd Dame Anne the Rents and 
Pzofits of the ſaiv Panoz which are in arrear and to grow 
due until the expiration of the Remainder of the tald Ferm 
of one and twenty years, and convey to her foz the Rendne 
of the Term, if ſo required; and in ſo doing ſhall be proteft-| 
ev and ſaved harmleſs by the Authozity of this Court. Vide! 
Moor's Rep. 809. Torton contra Mollineaux.' 1 Co. Rep. 156. 
J Cro.577. 10 Co. 47, 48, 52, And quære, Why the Truſt 
of a Poſſibility in the Remainder of a Term is diſpoſable. 
over, and the Poſſibility in Intereſt in the Reverſion ok a 
Term is not aſſignable, Vide 8 Co. Rep. 99. | 


C The 


lupply his Power 
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The Lord Chancellor. 
The Mailer of the Rolls. 
Chief Fuſtice Hide. 
Juſtice Twiſden. 


Pollard agam/t Greenvil. 


Rep. Chans Part 1. T lent the Lady Greenvil 100 l. and one 
vg. iford, as her chief Agent and Friend, became 
bound ſoz the ſame; And the Lady having Power to make 
a Leaſe in Poſſeſſlon fog one and twenty years of her Eſtate, 
makes 8s Leaſe to Culliford fag one and twenty years, tg 
ſecure im from the Debt afozeſatd, and ſeveral other 
Debts be was engaged fo2 the ſatd Lady; but the Leaſe 
was made to commence from a time to come, which was 
vaſd in Law, in reſpeft her Power was but as afozeſatd 3 
and Culliford had the Poſſeſſion fo2 Come time, but was af- 
terwardg ouſted by fozce by the Lady's Þugband 3; but her 
 Hugband not long afterwards dying, ſhe enjoyed it fo2 the 

Remainner of the Term; and Culliford being dead, and 


Leaſe was not gd in ffri#neſs of Law, yet the Court was 
ſatisfied that the ſame did amount to a god Declaration of 
her Power in Equity to make the Leaſe fo2 one and twenty 
years in being, and that the Receipts of Pꝛofits was alſo 
under that Power, and ſubjet to the Truſt : And although 
the Defendant did ſet fozth by Anſwer, that Culliford at the 
time of his death was indebted to her, yet the Defendant 


was decreedto pay the Debt. 


— 8 
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EANCELLARI A. 
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v. 


The Lord Chancellor, 


Upon 4 Demurrer afcer — 14 Cat. 3 


* 
+ ILL 7 + [? ti "WS * 4 a 


pe vi was barely to viſrover a Deed. ' The 06. 
| F - fenvant vemittred, becatfe the Piatntitk das nor 
eOnth, arcowtng to the courſe of the Court; that he 


the Out 

Whether it beho- 
this Cole; „h that the Pl. 
make Oath of the 


ference was well appꝛoved of by the Lozd Chancelloz, and 
therenpdn the Demurrer * 
1 


Sir 


12 
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you * 2 — oo wes — a aw ——— — — —— 8 — — — mr — 


m Brownlow, X 


Thomas * og Joy / 
Plymirys, "inſt Ma of Henry: Bag, 
Das 7771 FR „ Alte. Wa Sronchouls, 


— of F. _ Sronchouſe, another of = — 


ters of Ralph Allen, Co- Hundet, oy and Heir 0 of 
Martha 8e another The Daughters of Ralp 


*. 


Nab 1 Ile. Raldf Alen Lan Lanbs in his own 

Name, and in the Name of Edward Hammond, in 
Ralph Allen and his Heirs, and Hammond to 
take nothing thereby: But the Truſt is not erp2eſſed in 


the Conveyance. William Allen Sento; did bozrow 600 l. 


of John Benner, and the ſald Wilkam Allen, Ralph Allen, and 
William Allen Junloz, Son and Þeir of the ſaid Ralph Allen, 

(William Allen Sento; being firſt bound in the Bond) 1630. 

did become bound unto the ſald Joha Bennet, ſince deceaſed, 
fo2 the payment of the ſaid 600 l. by Bond of 1000 l. where⸗ 
in they bound themſelves and their Þeirs, under whom the 
Plaintiffs are well entitled to the Debt in queſtion. And 
one Citneſs depoſeth, That Ralph Allen was a god pul- 


band, nat one that contraited any Debts ot his own, and 


believes. he and William Allen Junioz were onlp Sureties 
for William Allen Sentoz, Ralph Allen dies, and proton 
ſurvives, and after dies; then William Allen, Son and p 

of Ralph Allen, dyeth without Jſſue, and the now Becken. 
dants, as Þeirs at Law, bzing their Bill againſt the peirs 
of Hammond, who had the Eſtate in Law, ta have the 
Lands conveyed in perfozmance of the Truſt; which is 


decreed to them accozdingly, and the Lands conveyed utt- 


to them as Þeirs at Law of Ralph Allen. 

The now Plaintiffs bzing their Aﬀton of Debt at Lam 
againſt. Henry Box, ſince deceaſed, and the now Deken⸗ 
dants as Þetrs of Ralph Allen. The Defendants thereun- 
to pleaded Ricns per diſcent præter a third part of a Peſſu- 
age, wozth 61. 138. 4d. per annum. 


January, 


; 
£ 
1 
1 
| 
l 


— — 


January, 1662+ the now Plaintiffs bziug their Bill in lis 


Court againſt the Defendants, anÞ Henry Box, the Defen, 
dant 's late Þugband,. tho had the Lands detreed and con- 
veped unto them as Heirs of Ralph Allen, to. have them 
vecreed as Þeirs, to pay the juſf Debts of Allen, 02 to haue 
the ſaid Lands made liable to pay the ſaid Debt as Aﬀets 
in Equity. | 301 130307 103 £01 h 
The Defendants, Box. and Stonchoule, pleaded, That the 
ſaid Acton ſtill depended, which, is a double veration; and 
demur, and demand Judgment. Aether they, as . Heirs 

ſhall be charged in Equity, without any Truſfo} Agreemen 
- further than the Law chargeth them? IT 4470 0 

On hearing thereof, a Caſe wag ſtated on. the Bill, Plea, 
and Demurrer 3 and afterwards Henry Box died. And befoze 3 
any Bill ofRevivoz againſt the Defendants, it was ozdered, \ 
May 12, Un That the Dekendants do anſwer the Plain- 5 
_ _ t the benefit of the Plea to he canſlderedat the 8 

car * , 95 „1 4 t 6 N 

| The Defendants deny that they have entred into, oz re- 
ceived any of the Pzofits of the ſaid Lands, the ſame being 
ever ſince 7 Car. extended fo2 the Debts of Ralph Allen, and 
ever ſince held by Sir John Banks and his Erecuto2s, and 
fozmerly befoze the Extents were let at $5001. per annum, 
and after at zool. per annum, and now but at about 4001. 
per annum, and whereout above 60 |. is dedutted foz the 
Charges of the Sea-Banks, and the reſt will not pay 
— Intereſt of the Pzincipal Debt, as the Extendozs 
alledge. 

An Oziginal was fil'd by the Plaintiffs againſt Henry Box 
and the other Defendants on the Bond in queſtion in the 
Common-Pleas, bearing Teſte 16 Feb. 1659. 

The Defendant Walter Stonehouſe did fog 4001. bargain 
and ſell his third part of the Reverſion in Fee of the Lands 
in queſtion to Henry Box deceaſed, by Deed bearing date 
3 Octob. 1660. and the ſaid Henry paid then to the ſatd 
Walter the 400 l. Purchaſe-Boney fo2 the ſame, and the 
Defendants, as they ſwear by their Anſwer, had not then, 
02 in ſome months after, any notice of the ſaſd Oziginal, 
and no Notice pꝛoved; and one Witneſs depoſeth he belie- 
veth there was no Notice; fo2 he being converſant in all 
Mr. Box's Affairs, if there had been any Notice, he ſhould 
have heard of it, as he verily believes. 

The Defendant George Burdet, after the other Defen- 
dants were ozdered to anſwer, put in his Anſwer, and 
there- 


ll 14 Term. Trin. 14 Car. II. in Canc. 

© ; — ̃•—kͤ H(— — 

1 thereby inuten on the ſame matter the other Defendants 
| vid by their Plea and Demurrer, and was on June the yrh 


laſt paſt ſerved with Pzoceſs ad audiendum Judicium upon 


21 Junc follotaing, but appeared not at the hearing, oz any 
foz him, 


1. Queſtion. Mhether the ſald Lands, as this Cafe ia, 
ſhall 02 ought to be decreed as Aﬀets in Equity ? - 

zdly, Oz whether the Plaintiffs ought to have any Oe- 
cree th this Caſe againft the Defenvants ? 


Chief Juftice Hide, Chiet Baron Hales, and Jufkfce Wind- 
ham, were of opimon on bearing Counſel on both ſides 
Truſt Lands vo That the Lands in the atv Caſe und Pill mentfoney (us 
Aﬀers in Equity, the Caſe (is ffatey) are not, no? ought to be detteed ag Aﬀees 
a'rbo' the Truſt in @quity, and that the Plaintiffs onght not to have any 
be decreedin Derrer agatnft the Defendants. 
__ Afterwards in Hillary Gacation, 1664. the Bill was dit 
mils'd upon the Judges Certificate, 14 Novemb. 1660. oz 
1661. in a Cafe wherein Clark was Plaintit again> Ste 
Thomas Fanſhaw. 
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IN 


CANCELLARIA. 


1 


The Lord Chancellor. 
The Maſter of the Roll. | 


Dr. Coldeot againſt Hill and others; 


DE Caſe was to this purpote: Oz. Coldeve hit 
ng purchaſed Thurch-Lanbs in Fer under the 

Title of the ery (during the Ion) (oth 
the ſame in Fee to the Dekenvants Teſtatoy, and covey 
nanted that he was lawfully ſef3ed, &. The Church be” 
ing reftozed, and the Eftate boſded, the Codenanter ſiten. 
Covenant, and retoberev Damages to the value of- 


chafe-Boney, To be relieved ih this, ag the ode 46d wc 
of the Bill, which did ſuggeſt a firNie upon Ptahttiff q fin ab: 
in getting him into that Covenant, and it was vt 


clared by Dy. Coldcor, when he ſealed, and the Defen- ef cor one 
dants Teſtatoz, That it was intended Dy. Coldcor ſhould „bo had entred 
not undertake any further than againſt himſelf, Upon the into a general 
hearing it was pꝛoved, That the matter of the Covenant Warranty, where 
upon which the Judgment was had againſt the Plaintiff, wag be intended * 
controverted in the Paper ⸗dꝛaught, and put out by the — _— N 
Plaintiffs Counſel, and in again by the Defendants Coun- „nn 
ſel, with the alteration only, that whereas the Covenant 

wag 


— 
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[Relief againſt 


yone's own Act. 


was that the Plaintiff was lawfully ſeized, &c. the Plain. 
tiff g Counſel put out [lawfully] which ſignified nothing; fo2 
to covenant one is (etzed, is intended lawfully. But ſome 
poof being, that it was declared upon ſealing, that the 
Plaintiff ſhoiſld undertake 0 his own Att only, _ | 


It was pectted, That the Defendant ſhould acknowle 
ſatisfation on the Judgment, and pay Coſts. And a like 
Caſe to this between Farrcr and Farrer was heard, and de- 
creed after the lame manner about ſix months bekoze. 


The Lord Chancellor. 
The Maſter of the Rolls. 
Chief Fuſtice Hide, 


Lee againſt Hale. 31 Januarij. 


1. Aled, That a Deviſe of the molety of the Perſonal 

Eſtate to the Wife, and then of divers Legacies, 
and after of the Reſidue to another, that the Cife ſhall have 
a full motety, if the other motety be ſufficient to pay the 
Debts, and that the Debts ſhall go out of the other mote- 
ty. Dyer 164. Againſt which it was objeted, That the Pul⸗ 
band could not bequeath any part till the Debts paid, and 
that therefoze the Debts ought to be firſt deduted out of 
whole. Ss. But that Objedton was over-ruled ; 
other molety left being ſufficient foz the Debts in his 


2, Ruled, That by the Bequeſt of a moiety of the Per- 
ſonal Eſtate, where the Teffatoz had Woneys, Bonds, and 
Leaſe foz years, a moſety of the Leaſe paſſed, Againſt 
which it was objeted, That that was not uſually reckoned 


Perſonal Cſtate, 


DE 
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Chief 2 Bridgman. I oe 
Chief Aron Hales. WOES 522 WIL 


ne 


The Lord Marqueſs of Antrim, againſt the Duke of 
Buckingham. ' January. 


T* Lady Antrim, Mother of the Defendant, 
a Feme ſole, and ſeizev of a Reverſlon after 
Life, ſettles the Lands to the uſe of her ſeff foz'Life, BB 
mainder in Tall, with Power fo2 her, being fole; to mae 
Leaſes fo2 thee Lives in Poſſefſi The Feme marries, 
and then che and her Þugband make Leaſes fo2 one an 
twenty years ( in the life of Tenant 002 Life to com. 
——— from the Date, fo7 payment of e. ag was 
A | ed. | : ** 


au Wen, Af thip Leaſe by Bren am Feme wh | 
D Bridgman. 


p | - b — — — —ä—— . —' 
ill. 14 & 15 Car. II. in Canc'. 
Bridgman, The Power is not purſued ; fo2 by the Barrt- 
age ſhe hath put her ſelf in the Power of her Pusband; and 
it is the Deed of her Þugband, and not hers. And he tok a 
diverſity between a naked Power and a Power which flows 
from an Jntereſt ; foz when a bare Power is given to a 
Power to a Feme, Feme by Ui, to ſell Lands, although ſhe marry che may 
how it is to be ex- fell axſell th Lands to her Þugband, becauſe it was 
ecuted. no qn v heriſelf 770 any Intereſt of her own. 
2 Feme upon > Setttement of her own Eſtate 
reſerves a Power which flows from an Intereſt, that 
Power ought to be erecuted by the Feme ſole ; and if by 
Baron any Fenie, it ia not good. Ann pet he laid, Such 
Power t to de taken nberally, though fozmerly they 
were taken ſtrictly. 


crm. 


18 


— — 


1 Qucſtion. Tf this Leaſe was a Leale in poſſeſſion, inaſ- 
much as it commenceth at the time of the date? 
Where a Leaſcin Foz (t\was\ſa though an Eſtate tos Life were before 
Poſlelſion out of it, pet tt wag in jon, in relation to the Eſtare of the 


the Reverſion as 
to the Eſtate of Reverſion, 


the Reverſion. 


| ket. , 381, x, erden dottbted whether the Leafe was votd in that 

7, point; but was clear it was in the other point. 

Cre. Jac. 49 

1. 4%“ “% Hales (aid, Both potnts are worth Tryat and Argument 

* — "wp 164, At Law, 1 6 8h? 7 IN 

4 » * ” | 

2282 The Chancellor concurred with Bridgman, and the Bill 
was diſmiſs d. 


Fuller and others, againſt Lance and others. 


Y being 8 Golaſhnith in Londas, nud being dila · 
bled, agreed with moſt of dis Credit azs to-align over 

his Eſtats 11 to ſeueral perſons in Cruſt koz 
Fe is Debts, as far as hig Eſtate. would pay, 
be baving ſuch allowance faz himſelf and Family ag was a- 
greed upon; and maſt of the Creditozs ſign'd the lain agree. 
ment; but ſome. of the perſons that gn d finding that Fuller 
had done ſome at of violation of the Agreement, tak out 

Commickon of & Commiliign, of Bankrupſie against the ſaid Fuller, and 
Bankrupt. ſetzed all the Eſtate they could come by, and a 
8 | | at 
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that ſome of the Creditozs afozeſaid that ſigned the — 
ment, and that were not o the ſuing out the 


mtfllon, = —— = due » though oy had —_— 


| th » be- 


—＋ not 2 — as aforeſaid, pzeferred their Bill again 


the — e, to have the 
Agreement per Ae ae a ed to an equal 
Dividend with them. But Court would give no — 


let therein e that r 
that Fuller had oh om 


ITY: 22 


Note, That where — a Lunatick ſue ta any 
thing in the Right of the Lunatick, inſuch caſe the Commit- 
tee as well as the Lunatick are made parties. | 
r. Me A) ; "4 * * a Y 
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The Lord Chancellor, 
Windham Fuſtice. 


Sir Edward Heath, againſt Henly and Whitwick. 
May 25. 


was Son and Erecuto2 of the late Chſef 
e Heath (who was made Chief Juſtice at Oxon 


the Bill was to have an Account of Moneys received by 
the Defendants being Pzothonotaries of the King's 
which was alledged to belong to the ſaid Chief Juſfice, and 
of which Poneys they by their Office ought to receive foz the 


L Chief Juſtice by an impiy d Truff, virtute Officij. The De- 
fendant 


pleaded the Statute of Limitations, 21 Jac. 16. 
Upon the arguing of this Plea, it was inſiſted by the 
laſnt{f's Counſel, that this Truſt was not within the ſaid 
atute. And it was anſwered of the other part, that a 
Guardian was within the ſaid Statute, and he was truſted. 
©Odered that the Defendants would anſwer. 


The 


the Difference between the King and Parliament, 
| but never ſate as. Chief Juſtice in Weſtminſter. Hall; ) Anu 


A aa_HMioa ca@akSGcccMGMS., i << c z=am ww oct) wh © WA of _ 
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The Lord Chanbbllo- 
28 "= aiter of thy Rolls, 27 
.QIL1 .JOOEG AB 1 
Dorothea Dame Darcy, againſt Chaloner Chute, 
HFenry:Hayghtrorgcabd eher:. 


e Plaintiff being a Widow, and ſeized of a Jointure 
* wozth 7001. — — - — oe H _ — 

it to marry ger, and ſbe agreeing e ide Mar. 
riage agreev th der 8 d in 4.5 „that it Mould be 
lawful fo2 her, oz ſuch as ſhe ſhould appoint, during the Co- 
— to receive and diſpoſe of the Rents of her Jointure 


—_———  R9_Þ.—- RMP 


as the pleutev. 
The Deed was put in Haughton's hands, be being the 
Plaintiff's Agent omen. at. Lo Rnd 
Then the Plaintiff aud t. Cute miatried, he baving Þ. 17. 
firſt —_— of hers to 3 1100 
and t 4 e ether ears, burtng \\ me 
Haughton received the Rents of the Ladies ſaſy Jointure of 
oo L per annum, and conſtantly with the appzobation of the 
laintiff, arcounted foz, and paid the ſame: to Yr. Choare, 
busband. And the Plaintic all that time never ap- 
pointed Haughcon to receive the Rents fo2 her, no2 clatmey 
any benefit by the Agreement left. in Haughron's hands; 
but at the ten years end Mr. Chute dying, having made the 
Defendant his Son Crecutoz, the. Plaintiff exhibited her 
Bill to have an Accouttt.ftont Haughzan, anychatgeb.ro00). 
to be reffing in bis hands unatcountey fog, that Has te · 
tetped in Pr. Chute her Pugband's life-time, e made 
Titte to the ſame by the ſaſh agreement mave by Mt. Chute. 
with her ſelf dekoſe Marriage. And upon the hearing (a Marriage deter- 
Caſe being cited and urged boy he Defeudants Counſel) the mines an Agree», 
Court veclared the Agreement befoze Partſage ment made by By: 
with thePlaintif her ſelf, was immedlatelp by the Barr. on wkhFeme be- 
age extinguiſhed, the Court would not relieve the Platutiff doe Marriage. | 
thereupon, but oweren the Defendaht  Haughron to al. | 
— befoze a Mater fo what he torelved after Mr. Chuce's 
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| Chief fuſlice Hide. 
4557 en Hals. 


een Bells andhi Wh, 
Ermine, Jun . 

Upon a PLEA. 
E Dutt was fv; u of 8000 l. giben to the. 
N. 


bat 100 . t 
weed 'wihour the x poten 1 bole 


* 


— 


ter- 
ib 


Po; 

Bas faty tn the Cate of her Pant: pn the 
conſent ot A. it the party that gave the ad limited 
it to another, there tt dar ＋ other wile. ag tos caſe 
i Wife was not unequally married; foz the Plaintiff is 
the ÞHefr-apparent at Law of the Low Bellaſis. | 

The 


aus. dM a #. Ano cot Ke ao 


a” a Ss ko kd a mah ati. 
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The Lord Chancellor. 237 11 
1 Pawcy againſt Bowen. June 16. 


Eſolved, That where a perſon hath power to leaſe fon 4 Leaks for mere 
ten years, and he leaſeth fo2 twenty years, that the years than the 
eate fo2 twenty years shall be gam to ten years of the 1 hed prove 
twenty in Equity. And it was (aid to have been o ſettled % me geen 
(eral times in this Court. 7 1 m9 a: —— 


for. 


Criſpe and others, Exerntort 10 Sin Nicholas SY 
againſt Blake. June 26. ! 01 
2 1462. Sr Nicholas Criſpe and four others became 
bound to the Defenvants Teftatoq in 1600 l. fo the pay» 
ment of 1000 l. and Intereſt at ſix months end. Intereſt bo 
patu till 1644 In Michaelmas 1662: the Defeavdant:got 
Judgment againſt Dir Nicholas Crifpe ant one other of the 
Obiigo2s fox 16 (deingths Penalty;) Afterwards there 
was paid dy them, again whom the Judgment was,” ans 
the other Obl(go1s, ne ſeveral times ta abe 16. Ans 
fo the Vill was to Have: the Judgment dacatev; and the 
Bond velivered up, paping ſo much an would mahle up the © 
Penalty of the Judgment, ane Interest; the {ame anct pep | 
the Judgment, $0030 33%; 5 „ 
It was inſiſted on by the Plaintiffs Counſel. That when 1 
at mus dad un the Won, Wörbn uch no longer a 
Debt on the Bond, na was Inteteſt nue on — - 2 how bro 
ſo what was paid after muſt be taken ag paid on rh@ Jigs /- 
ment; and ik they had bought that 1600 l. into Court at Via 
Law, (and offered to pay it befoze Execution) the Court at 
Law would have accepted it. And therefoze, being willing 
to make up what was paid already the full of the Judgment 
und Damages ſince the Judgment, ought to be relieved 
againſt the Judgment. 
On the Defendants part it was inſiſted, That there was 
moze Money due fo2 Jntereſt on the Bond, and that that 
was paid as well by thoſe Obligozs againſt whom there 
was no Judgment, as by thoſe againſt whom the Judgment 
was; 


bs - Term. Trin. 1 5 Car. II. in Canc', 


— 


was; and what was paid by thoſe again(t whom there wag no 
Tudgment, their part of what was paid in by the courſe of 
the Court was to be taken as Jntcreſt, there being moze 
Tntereſt due on the Bond than the Yoney pald; and there 
is no Equity in this Caſe to hinder the Defendant from re- 
covering of what he can at Law, there being much moze in 
Conſclence due; and if what is juſtly due be to be received by 
any courſe of Law, no Equity ought to hinder it, ſo as he 
do not receive moze than Puncipal, Jntereſt and Coffs, 
which the Defendant offers to take on Account. 
„ 14, "4. 2246, It was replied by the Plaſneiffs Tounſel, That one Sa- 
tiskadton by any of the Obligozs, ſhall be a Diſcharge at 
Law foz the reſt; and a Releaſe to one Obligoz is a Dil 
He that takes a Charge to all the reſt. And when a man takes a Decurity 
Security by a P<- by a Penalty, he lets up his Reſt there, and makes himſelf 
nalry, ought not Judge of what he would have, and ought not to have moze. 
to have mole. . And after a long Debate, where the Caſe of Whitchcot and 
Undcrhil was cited, it was ozdered, That the Plaintiffs do 
pay ſo much, with what was paid, as will make up the Pe⸗ 
nairy of the Judgment and Damages at 61. Cent. fa 
the Penalty and Coſts here and at Law, and thereupon the 
Bond to be delivered up, and the Judgment vacated : But 
Moneys raid be. With this Pzoviſo, That ik 2501: patd in November 1662. 
Tadel e. Were pain befoze the Judgment entred into, and the Judge 
ring of the Judg- ment entred atter of that Term, that that muſt be taken 
ment, is to be ta- AB pad as. Intereſt, becauſe the Defendant received it on 
ken as paid on the the Bond, the Judgment then not being entred, which a 
Bond, though on Matter is to examine; and if he find it, to allow the ſame 
— ebe as paid on the Bond foz Jntereſt, and the Matter to take 


erm 
— the Account. | 


So Judgment on So note, That a Judgment on a Bond, on which there is 
« Bond worſe Se Moe due than the Penalty fo: P2incipal and Intereſt, (g 
curly than the worſe Security than the Bond only, 

only 8 
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The Lord W 


© | * þ F 4 22 * 
S Smih 4% O renden: 
Þe Cafe was, The Eaſt- India Company ſued their 9. 30, 76. 
Faito2 taz an 2g, 4 of 12000ʃ. 4 Gold he carried 
ence into the Eaſt- India. He upon his Account demanden 
(accotng to the uſual Cuſtom) Allowance fo2 ſo much pald 

2 Cuſtoms to the King in India. It was inſiſted, That he 
never paid the Cuſfoms there fo; the Hold: So whether 
the Falko 02 the pzfhicipal; Yexchant ſhould have th benefit 
of the Cuſtoms, was the Queſtion, _ | 

And this was referred to Merchants. And two Merchants 
certified, That by the courfe of Berchants the Fattoxthoutd 
retain the benefit of the nonpayment of the Cuſtoms, fox 
that if the pzincipal Freight by his nonpayment of the Cu⸗ 
ftoms had been loſt, he muſt have anſwered koz it to the 
Imploper, and ſo run the hazard wholly. And in this Caſe 
the Fato:, by the Law in Eaſt-India, had it been diſcovered 
that he had concealed the Gold, and not entred it into the 
Cuſtom-Beoks, was to have loſt his Life as a Felon, 

Two other Yerchantscertified, That the Jmployer was The Fagor 0.1 
to 7 — of the nonpapmens of the Cuſtens. ard have the beneffe 
upon theſe Certificates, it was verreen, Chat che oz of Cuſtoms ſaved, 
Houlp have ebe benefit of the Cuſtoms,; fog it; a-Duty and not the Im- 
to be pad, and the Huployer cas make no. to it ployer. 
againſt him that was in poſſeſſion ; and he that hath 7 
lion hath Kigbt again ail but him that hath the veryRight. 

Vide Borr againſt Vandal, - „ amy 5 


3» t 9 


2» 2 I JNIGIES If] 
Randal againſt Richford, June 2 


Witneſs alledged he had miſtaken himſelf at a Com- 
| miſſton. The Commiſſion. being returned, he came to. 
London, and made Dath that be was furpztztn, g (pecial ... 
Commiſſiontſued to te-examtne the ae whe bs | 
done accaadingly; but this(peciat Canmiſſion pas:hipeate 
ded by Motian, by Advice of the Baſes: of dee wich 
the {ir Clerks, as contrary to the caurſt of:the Cutt. 


E 107? 1110” $069 nag; 
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Chief Fuſtice Hide. 

14460 \» Sheldon R Weldman. October 11, os 

| Upon a P L E A. | Jy 

enen 

0 VI was to Have an Arten of Money delivered 

the Plaſntiff's Father (whoſe Erecuto) the Platn 

"5 HY wap) to the Defendant to compound koz the 

Plaintiff's Father's Eſtate (ſequeſtered fox Delinquency) 

at Goldſmiths Hall. 

—_ og ine The Dekendant pleaded the Statute of Limitation of Ac- 
ge ales e 1a counts, 21 Jac. 16. Upon arguing his Plea, it was inſiſted 
r by the Plaintiff's Counſel, That an Account fox Boneys 
„% 4». 343, Delivered upon a Truſt was not within this Statute, and 


p14 that it had been ſo ruled; and thereupon the Plea was over 
be La ruled, and the Defendant ozdered to anſwer. = 


Lord Chancellor, And in Trinity Vacation, 16 Car, 2. the Caſe being heard 
Juſtice #w4baw, By the Lozv Chancelloz, Juſtice Twiſden, and Windbam, the 
ſuſtice Tu. twa Judges and the Lozd Chancello? declared and were of 
Opinion, That the Statute of Limitatſons din not bar this 
Dult, becauſe it was on a Truft that the Defendant had the 
Monep foꝛ which the Account was ſought. But foz another 
Reaſon the Bill was diſiniſs'd. 155 


— — 


Term Mich. 5 Car. II. in Canc'. 


The Lord Chancellor. 
Chief Fuſtice Hide. 


Nanney againſt Martin. October 15. 


Aron and Feme have a Decree fozPoneyin the Right . cho. 233. 


of the Mite, and then the Baron dies. ion 18 
moved, Who ſhall have the benefit of the Decree, whether the 
Wife, or the Executor of the Husband ? 


And this Caſe being referrey to Chief Juſfice Hide, he The benefit of « 
had given his Opinfon, That the benefit of the Decree be. Decree by Baron 
longs to the like, and that it was ſo in a Judgment at nd Feme belongs 


to a Feme,and not 
to the Executor 


of the Husband. 


Law. And Exception being taken to that Certificate of 
the Judge, he refuſed to hear the matter of the Erception, 
but left it to the Chancello2 3 but declared his Opinion was 
Mil! the ſame. And 18 Jan. 1663. at the Seal, the Lom 
Chancelloz would not refer it back, but confirmed the 
Judge s Certificate, 


Chief Fuſtice Hide. 


Gervas Scroope, an Infant, againſt Sir Adrean Scroope. 
October 15. 


Bill was to be relieved touching the Manoz of Gidley 
in Lincolnſhire, and ſets foxth, That Gervas Scroo 


deceaſed, Father of the Defendant, and G2andfather of the 


Plaintiff, was ſetzed in Fee thereof, anddeviſed the ſame to 
the Plaintiff and his Þeirs3. and that the Defendant having 


gotten all the CAritings, laid Claim to the ſame, and gor 


into poſſeſſion thereof, and did pzetend that the ſald Mano? 
was purchaſed herctofoze in the Name of the ſaid Sir Gervas 
and him, and to their Þcirs, and that ſo Sir Gervas had 
no power, being Jointenant, to deviſe theſame, whereas his, 
the ſaid Defendant's Name was uſed in the ſaid Convey- 
ance in Truſt fo2 the ſald Sir Gervas, and the Purchaſe was 
made, and the Monep paid by * Gervas; and that —4.— 

2 [410 


— 


LEY 
—_— TY _ 


— 
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28 Term. Mich. 1 Car. II. in Canc'. 
Defenvant's Title was but as a Ctuſtee fo2 Sir Gervas, 
and conſequently fo2 the Plaintiff, to whom Str Gervas had 
deviſed the ſame. 

The Defendant pleaded, That the pzemiſſes were the roth 
of Junc, 13 Car. 1. by god Conveyance in Law well executed 
foz 46001. really and bona fide pai, conveyed by J. S. to 
Dir Gervas Scroope, and the Defendant, and their peirs, 
the Defendant being the Son and Peir-apparent of Str 


Gervas; aud that the ſaid 46001. was raiſed by Sir Gervas 


by ſale of the Lands, which were the ancient Inheritance 
the Family, and which, if they had not been ſold, had 
. deſcended on the Defendant; and averred, That all the 
Courts of the ſatv Manoz that were kept in Sir Gervas's 
life were kept in as well the Defendant's Mame as in Sit 
Gervas g Mamr ; and that the ſaid Conveyance to Sir Gervas 
und him, was really and bona fide, without any Truft fox 
Sir Gervas 02 any other; and that Sir Gervas being dean, 
the Defendant clatmed the pzemiſſes by Survivozſhip, and 

demanded Judgment. 
The Platſntiff did not attend, but was alledged to be out 
ok Town, and pray dit might ſtand foz another day. But 
the Court diteding the Plea to be opened, which was done, 
and afterwards read, declar'd it clearly to be a god Plea, 
unleſs the Plaintiff could pzove an erpzeſs Truſt; and if 
he could have done that, he ought to have reply'd; but 
not having reply d, the Plea muſt be taken to be true; and 
The Father joins that albelt the Purchaſe was made by the Father in his 
the Son with him OWN and his Son's Name, it ſhould prima facic be intend- 
inthe Purchaſe, it ᷑d an advancement fo2 the Son, and not pꝛeſumed a Truſt, 
ſhall not be 1 unleſs declared ſo; and that it was anciently the way to join 
ſumed « Truſt in the Son in a Purchaſe, to avoid CUlardſhip. And the Caſe 
— Son, ___ of Criſp againſt Prat, 1 Cro. 550. and Dir Si M ue 8 
3 Caſe there, were in the Debate of this Cale urged; and 
the Court declared to the Defendant's Counſel, this being 
the Caſe, that nothing could be ſatd againſt the Plea, and 
ſo allowed it. 17 November, 1663. the Plea was te · heatu, 
___ Argument on both ſides was allowed, with don · 


* 


The 
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T be Lord Chancellor. 
The Maſter of the Rolls. 


Chute againſt the Lady Dacre. October 23. 


Defendant having miſtaken her felf in her Anſwer, 
as was atlevged, having therein am ſomething 
was found by her afterwarvs to be otherwiſe: it was alledg 
dy her Counſel, and Affidavit made by her ſelf to fo that 
purpoſe, That thoſe matters untruly ſet fozth were added 
in the Margin of the Dzaught after the han peruſed it, and 
ſu the was t furpztzev. And it was alledged, That no 
Replication wag ffled prout Certificate, and Affidavit of Notice 

of this Botton tothe other five was read. But the Plain- Liberty given the 
cif making wo Defence, it was ex parte, on the Defendant's Defendant co a- 
Motion, Nvered, Chat the be at liberty to amend her Anſwer wend her Anſwer, 
in the ſaid matters miſtaken. And it was ſaid, That like fie, bing fwpri 
lber ty hav been given toa Defenvatit to amend his Anſiver 
befo2e Replication fn a Caſe between Chettle and e in 

the Lew 's time, 


I the Rolli, the Maſter of the Rolls 
Manning ayainſt Burges. October 26. 


A Hontgage was foztrited, the Poztgagoz afterwards 
meeting the Moztgagee, ſatd, I have Moneys, now I 
will come and redeem the Mortgage. The Ep — ſaid 
to him, He would hold the — Premiſſes as long as he 
could; and then when he could hold them no longer, let the 
Devil take them if he would. And afterwards the Moztgagoz A Mortgagor re- 
went to the Yoztgagees houſe with Money moze than ſuffi. fuling to receive 
cient to redeem the Bo2tgage, and tender d it there; but bis Money on 
it did not appear that the Yoztgagee was within, oz that Tec —_— 
the Tender was made to him; And it was decreed a Re. en | Gag 
demption, and the Defendant to have no Intereſt from the ue Tender 
time of the Tender, becauſe of his wilfulneſs. ole 
* like Caſe between Peckham and Legay about a pear 

e. The 


Ant 25. Fe. 76. 
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The Lord Chancellor. 
The Maſter of the Rolls. 


Borr againſt Vandall. October 27. 


e Fatto had ſtolen the Cuſtom of divers Gd, of 
| which the Bill was to have an Account, and to dil 
cover whether he pald thoſe Cuſtoms oz no. The Defen- 
dant by Anſwer inſiſted, That he was not bound to anſwer 
that part of the Bill, fo2 that the Plaintiff, who was the 
Imploper, was not entitled to thoſe Cuſtoms, noz any ad. 
vantage whether they were pald oz not. Exception being 
taken to this Anſwer, the Paſter certified the Anſwer ſuf- 
ficient. Exceptions being taken to the Repozt, the Cauſe 
came now to be heard upon that; and the Cauſe of Smith 


Whether Fector and Oxenden, fol. 25. was cited. But on the Plaintiff's 
or Imployer ſhall Ide it was inſiſted, That this Caſe was not like that; fo 


have the bencht 
of Cuſtoms ſtolen 


by the Factor. 


that was of Cuſtoms ſkolen from a Fozeign Ring, and this 
was of Cuſtoms ſfolen from our own King: and that it 
would be of evil conſequence, and an Encouragement to evil 
Fafo0zs, if the Court ſhould give an Opinion fo2 them in a 
matter of Fraud, as this was. And whereas it was in- 
ſiſted by the Defendant's Counſel, That it was the Courſe 
of Merchants that Fatozs ſhould have the benefit of Cu⸗ 
ftoms themſelves, and not the Pzincipals, becauſe the Pe- 
nalty would fall on the Fado; if diſcovered: it was decla- 
red, that could not be called a Cuſtom, being grounded upon 
Fraud; and therefoze the Court ozdered, That the Defen- 
dant ſhould anſwer whether he pald the Cuffoms oz not. 
Vide Smith againſt Oxenden, fol. 25. 
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7 Rich againſt Jaquis. * 29 


Ich was Plaintiff upon a Certiorari Bill to retnove a 

Cauſe out of the Bayoz's Court, his Citneſſes being : 
dut of that Jurtſdittiony/ aun the Bill here was foxanArcount 
tout hing other matters. ' (Witneſſes being exaumnen, tte 
Defenvant moved fo2 a Procedendo; und inliſten upon it. fa 
that if the Cauſe houldbe heard here, he could nat be relie 
ved, not having any Bill here, being here pes mn rn 
though Plaintiff'(n the Bapox's'Court.,. 1 147 v7 117 | 
' Wlhereunto the Plaintiff's Counſel infitev,Thatno Pro- Certiorari Bill | 
cedendo ought to be; fm that thts: Bill containing other brought to bear- 
matters, could not be determinen upon the Bill in the us * 
Mapoy s Court, and that the Bill could not be divided; and 
that the Plaintiff in the Papoz's Court might file his Bill 
in the Mapoz's Court in this Court, and diret it to the 
Chancelloz, and have the ſame Remedy here as he could 


| — Thi? ihs Cauſe tand to be heard on the Bill 
in this Court. r enen 
out of this Caurt. 1 | 4 


Thi Lard, eln, 


a EF - Netrt 
10 14 Thirkwelt DEST XE 
A a fi „ inne 1! af; ima 
e Plathtiff was Leſſee of divers Lands, — 
au Jau ſnelre Kent was teſerved. Afterwards the Jnha- 
vitaiity'of the Town'whert part df the Lands lay clatmed 
Right of Common in part of the Lands ſo let; and upon 
a Tryal of their Right, are found to have Right of Com- 
mon there. Now this being but a Right of Common reco- 
bered, is no Evittion of the Land in Law, becauſe the 
Doll was not recovered, and ſo no Appoztionment could be * 
at Law; and thetefoze the Bill was to have the Rent ap- | 


poꝛtioned in Equity. 


* 


22 Term. Mich. 15 Car. IL in Cane. 


—— 

Apponioanratot And Derjeant Maynard inſiſted, That ſuch appoztion- 

Rent in Kquity, ment had frequently been decreed hers. But in this Caſe 

where it cannot be (+ qunearing, that notwithſtanding the Right of Common, 

. the Lands were wozth the Kent reſerved, and better, the 
Court would not decree it, but the Bill was diſmiſs'y, 


Woleſtoncroſt gn Long. November 6. 


bas nee A Debto! upon "Bonds and ſimple Conteait makes & 
Gt I Conveyance of Lands upon \Truſt to ſell fo2 pay- 
be bald in cqual MEut of bia Debts. It was declared to be the-contant 
oportion where IBqatire, and ſo ruled and decreed here, Chat ali the Debts 
ET are to be ſhould be paid in proportion 3 and that it the Lands were not 
ſold for payment ſufficient to pay all, alt ſhould laſe in p2opo2tions; And ſo it 
— So of ig wherr Lands are giden to pay Debts and Legacies, they 
ee and Lege, ſhall be patd in equal pz0poztton, becauſe the Land is made 
liable to the one as well as the other by the Debtoz him⸗ 

ſelf. But otherwiſe is in caſe of Debts on Judgmentz, 

that in their own nature charge the Lands. | 


T he Lord Chancellor. 
Baker againſt Beaumont. Novewtiber's. 


Ne in the Fleet fo beach of a Decree, fo2 not vacating 

of a Judgment, by Judgment in a feigned Action in 

the King's Bench gets himſelf turned over thither, and ſo 
had Liberty to go abzoay, and got the Defendant in the 
Judgment taken in Execution in Exon, and on a Habcas 
Corpus de was bought btther, and re-committed- to the 
Fleer, and confined to bis Chamber, and a Habeas. Corpus 
— * Return fo2 the Detendant in the Jug ment, 
granted. 17 117 ee — 


* 
"a - 
9 4 * 


77 


z% 
* 


ws 9 
C. 


SSS 8888888 


* 


——ů —U— . JbjäßsßKIfů—ßsriAͤ —AE—ꝛ  — 


Term. Mich. 1 5 Car. II. in Canc'. 42 
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The Lord Chancellor. 
Maſter of the Rolls. 


Ayre againſt Ayre. November 10. 


be Plaintiff being the Winow of her Þugband, ſued 

the Defendant, who was His Erecutoz, to have al- 
lowance of a ſatistaction to ſeveral Debts of the Teftatoz's 
(whtch ſhe, having pont her ſelf of his Eſtate, had paid) 
the Erecuto? having gotten all the Eftate aut of Het hands. 
It was much controvertey, Whether che could be heißt here. , Widow paying 
in? Fm the Executoz of his own Wrong Wall de allowed jut Cubes of h 
all payments made to any but himſelf, yet ſhe wag not Exe. Husband out of 
cutrir of her own Wrong ; fo2 where there is a rightfulEp- bis Eſtate in her 
ecuto2, as here, there can be ud Executs} de fon torr. Pet it — ſhall have 
reſembled that Cate; and the Court voubting mach what {0540 or the 
to do in this Caſe, decreed by conſent of Counſel, That he Easter. | 4 
Gould be atloweny t all payments that he had made 'vhich | 
were incumbent on the Execute to pay, aecoiving to the 
courſe of Law; but that if ſhe hav made any payments out 
of Over and Rule that the Law left the Executoz Unble 
to, that fuchpayments the ſhould not be allowev Tor, if they — 
were to the pꝛejudice ot the Executozs, 


In Conrt. 


Sackvile gat Doblon. November 1 6. 


Imitation of the Truſtof a Term to Þugband and Wife, 

and the fongeft Liver of chem, fo2 ne, and after to 
the eweſt Iſle of them, none being then dem; a god Lf 
mitation. Do the Limitation to Pupband and The is Limitation toHub- 
but one Limitation ; and lo it was avmitrey by-Connſel, it dend and Wife is 
being not controverted; to tho the Truſt of a Term, 60 0b derum e 
coding to the Rule in Goring and Bickerſtaft's Caſe, fol. 4. — Tat of « N 
may be limited to divers perſons that are in being one after Tm. 
another, becauſe the ſame is transkerradle, yet it cannot 
be god beyond two Limitations n a third perſon — in Perpetyiry. 

ng: 
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Purchaſer with- 
out Notice. | 


Hardreſ} 160, 216. 


2 Vows, 161 
3 Chase. Caſer 161. 
Chen. Cale 19. 


—— 


being: Ergo, The Limitation to busband and Wife, and 
longeſt Liver of them, was admitted to be but one Limita- 
tion in this Cale. 


The Lord Chancellor 
Fuſtice Tirrol. 


More againſt Mayhow. November 10. 


* Plaintiffs Bill was to be relieved upon a Truſt, 
and charged the Defendant with notice of that Truſt, 
and that he had gotten a Conveyance ot the Lands upon 
which the Truſt was had; and that at oz befoze his taking 
7 —— - 21596-4000 he had notice of the ſaid Truſt fo2 the 
ntiff. 

The Defendant by way of Anſwer dented that he had any 
notice of the Truſt at the time of his Purchale o2 Contraft, 
and pleaded that be was a Purchaſer fog a valuable confi 
deration. It was inſiſted the Plca was not god, becauſe 
he did not ſay what the valuable conſideration was; fo2 5s. 
was a Valuable Conſideration, but yet no Equitable Conſide- 
ration, | 

— Court declared that the Plea in this Caſe was well 
enough. 

It was farther inſiſted, That the Plca was founded u 
the Anſwer, viz. That the Defendant had no notice, &c. — 
that the point of Notice was not well anſwered, in that the 
efendant dented Notice at the time of the Purchaſe only, 
and the woꝛzd Purchaſe might be under ſtod when the Contract 
for the Purchaſe was made; and it might be he had no notice 
then, and might have notice after, befoze 02 at ſealing ot 


Notice of an In- the Conveyance3 And it there was any notice befoze the 


cumbrance any 
time before the 


Conveyance ta him executed, that ſhould charge the Defen- 
dant: And that it was ſo lately decreed in a Cauſe between 


Conveyance EXC- Dir William Wheeler and . ++++++++ Ann Yarraway and Ni- 


tall bind 
mg 


cholas, by the Lord Chancellor. And ſo the Plea was over- 


Garfoot 
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Garfoot azainfl Garfoot. November 10. 


On a Demurrer. 


Ands were deviled to the Feme fo? Life afterwards to Lands deviſed to 
be ſold by the Erecutoz fo2 younger Childzens Pozti- be fold by Execu- 
ons; the Crecutoz dies, the Feme dies; the younger Chil- tor who dies; the 
den piefer their Bill againff the Heir; he vemurs, becauſe 11 _ 
but an Authozity in the Executoz, which is dead with them: —— _ 
but the Demurrer was over - ruled. 1 ; 


Regnes againſt Lewis. November 17. 


On a Demurrer. 


T Demurrer was, foz that a Feme Covert ſued with: Wife ſues for &- 
out her pusband. But the being to be relieved touch» parate Mainte- 
ing a ſeparate Maintenance agreed to by her Þugband, the nance without 
Court over-ruled the Demurrer, declaring theFeme might ebe Huband. 
ſue without her Þugband, | 


T he Lord Chancellor. 
Baron Turner, 


Churchil againſt Grove and others. November 24. 43 


Ona PLEA _ 
T% Plaintiff having a Judgment and a Boztgage, ex- Purchaſee with- 


hibited his Bill againſt the Poztgagoz and Conuſee our notice. 
a Statute by the Poztgagoz, to have a diſcovery what 
is due on the Statute, that being pzecedent- to the Plain- 
tiff s Decurities, and upon payment to have the ſame ſet 


F > The 
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The Cogntizee pleaded, That he having extended his Sta · 
tute, and the Cogni30z and he ſtated Accounts, and the 
Dum of 3000 |. heiug due to him, he in conſideration thereof 
bad an abſolute Conveyance of part of the extended Lands, 
and ſhewed what Lands were conveyed to him by the Cog- 
n(301, and that thereupon he aſſigned the reſidue of the er- 
tended Lands tothe Cogniz0z3 and that fo he was a Purcha- 
ſer without notice of the Plaintiff's Title, tog a valuable 
conſideration, F 

It mas aiſo pleadev, That the Cognizoz was in Execution 
ou the Plaſntif's Judgment, and ſo the Plaintiff cauin nat 
3 noz the Lands be liable during the Lite of 

e Cogntz0!. 

On the Plaintiff's part, it was to the firf Point inſiſted, 
That it did not appear that the Defendant was a Purcha- 
ſer, there being no new Money paid upon the erecuting the 
Conveyance ; but coming in fo2 the conflderatſon of Mo- 
ney due on the Statute, was no Purchaſe, And that it 
was common Equity foz him that had the ſubſequent 
Judgment to be relieved againſt the pꝛecedent Statute on 
payment of what was due; and that there was, foz ought 
<4 pid: no moe there; and that the Account made up 

e Cogni3o; and Cogntzee on the pzetenved Pur. 
cotton t 9 affet the Plaintiff; and that therefoze 
the Defenvant's Purchaſe being ſubſequent to the Plaſn- 

tiff's Security, ought not to be atved by the Statute; and 
that the Plaintiff's Judgment being of Recozd, the De- 
fendant was bound to take notice thereof at bis peril; and 
that in this Caſe the Defendant ought not to pzotet his p2e- 
tended ſubſequent Purchaſe by bis pzecedent Statute, but 
that he ought, upon payment of the Statute, to yield Poſſeſ- 

ſion to the Plaintiff. - 
* Far. 137, 338. , But this was ſtrongly oppoſed by the Defendant's Coun- 
Hard. 71. ſel, who inſiſted that the Defendant was a Purchaſer 3 and 
bo. Cos 209, that though no new Boney was advanced on the Purchaſe, 
Elba tee 161, pet he aſſigned over and parted with part of the extender 
165, 201, Lands in conſideration thereof, which was as valuable as 
Purchaſer (hall oney. And that it was the conſtant Juſtice of this Court, 
protect his Pur- that if a Purchaſer bona fide did bup in an eigne Jncim- 
chaſe by buying hzance, Statute 02 Judgment, and there were a Judgment; 
— ian l. 64 Statute meine between that and his Purchaſe, of which 
—— 3.8 no notice at bis Purchaſe, that he would p2oteff 
is Purchaſe with the eigne Yncumbyance fo bought in. 
And it was inliſted, That though Judgments were on Re- 
£020, 


pa — WW 


sade 
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tom, and a Purchaſer is bound to take notice thereof at Law, Purchaſer ſhall 
in Equity, where the Cognizee of a Judgment comes to wer be — 
helpt to extend his ment againſt a Purchaſer, he — 

muſt pꝛove expꝛeſs notice of the Judgment in the Purcha- 74 eee ts 

ſer, 02 elſe ſhall never be relieved againft the Purchaſer. Petre the Pur. 

And upon this Point the Plea was allowed; And as to the chaſe. 

other Point, That the Cognizor being in Execution upon the 

| Judgment, and fo che Land not to be charged during his life: 

it was ſtrongly inſiſted, That was no good Exception in Whether theCog. 

Equity, fo2 that the Bill was to diſcover Jncumbeanceg, nizce of a Judg- 

which the Plaintiff could not have after the Cogntzoz's — 

death. And it was poſitively amm v, that it had deen ruled apenein Exe- 

here, That a Bill will lic, notwithſtanding the Debtor was in , Bil hilt 1. 

Execution upon the Judgment. But this Point was not much lives to charge 

debated 3 holphett the Court inclined Wer the Lands, 

part of the lea was not g. . 


Williams aganft Arthur, November 24. 


On a Plea and Demurrer. 


Decretal Over was pzoducey in 1657. im fedetal 
matters; and then after the Cauſe had depenved on 
nt ther years, a Decree was dawn, wherein the ft 
Decretal Oqner was recited, but part of the matter there» part of the m 
by decreev was amitted in the vecretal part of the Decree ters being omittad 
it ſelf; and (on after the Decree ſigned and incolled, the in drawing 
Defendant died. A Scire Facias was ſued to revive; und in Decres, p 
the pzoſecution thereupon the Plaintit viſcovered the omif- fre, 
lon, and ſo could not have the benefit of that part which was , 
omitted in the Decree that way, and the Defendant being 
dead, could not help that omiſſion by a Motion upon the ſut- 
pztze. The Bill now was a Bill of Reviver to revive ſo 
much of the Decree as was omitted, as was alledged ; how- 
beit in truth the Bill was to the whole Decree. 

It was pleaded, That the Decree bring inrolled, a Bill of 
Reviver did not lie, but a Scire Mas. Ozdered, That the 


1 Chief 
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Chief Fuſtice Foſter. 
T7 ** of the Rolls, 


Merry againſt Abney the Father, and Abney the Son, and 
Kendal. November 26. 


All which were heard on Abney the Son's Plea, about Trin. 
1 2 Car. 2. and the ſame Cauſe heard this day. 


Endal contrated with the Plaintiff to ſell him certain 
Lands in Leiceſterſhire. Afterward Abney the Father, 
who lived near the Lands, in behalf of Abney the Son (a 
Merchant in London) purchaſeth thoſe Lands of Kendal, and 
had a Conveyance from Kendal to Abney the Son, and his 
peirs. The Plaintiff's Bill was to be relieved upon his 
Contraf with Kendal, and againſt the Conveyance to Abney, 
and charged notice of his Contrat to both the Abneys. 
Abney the Son pleads himſelf to be a Purchaſer bona fide, 
without any notice of Kendal's Contratt with the Plaintiff, 
and without any Truſt fo2 his Father. | 
The Court declared, That notice to the Father in this 
Caſe was notice to the Son, and ſhould affect the Son, whoa 
Notice to him that was the Purchaſer. Do that notice of a dozmant Incum- 
purchaſeth for a. biante to a party that purchaſeth fo2 another, ſhall affet the 
nother, thall at- very Purchaſer. And acco2dingly was this Cauſe decreed, it 
feſt the Purchaſer appearing at the hearing that Abney the Father hadnotice of 
himſelf  Merry's Contract befoze he purchaſed foz his Son. 


A a _*t +4 a _ +« ac ic am. a a a a« ,*©, 4, ec a. oc a. 6 „ . . co ac .Þ. cc 


The Mater of the Rolls, b 


Seabourne againſt Blackſtone. November 26. 


| be Uite received Money due on a Bond entted into by 
one to her husband. She uſually received and paid 
Ponep: pe got Judgment on the Bond. Ozdered that he 
acknowledge ſatisfation thereupon. * 

: [4 


renne 


Arne 
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The Lord Chancellor. 
Maſter of the Rolls, , 


Davie againſt Beardſham and his Wife. 


Avie agrees fo2 the Purchaſe of certain Copyhold- 4-4. 16, 216 
Lands, which were ſurrendzed out of Court to his Pew. 260. 

uſez but befoze Admittance he dies, having other Copy- . = 6 
holds, and having made his Mill after the ſald Contraf, 
and thereby deviſed to the Platntiff (who was then and at 
bis death his viſible Þeir ) all his Copyholds after his 
death; his Alike being priviment enſeint at his death, is de- 
livered of the Defendant's Wife, who then becomes the 
Þetr of the Deviſoz, The Platntiff taking it fo2 granted 
that the Copyholds ſo contrated foz, did not paſs by the 
Mill, ſuffered the Þeir to be admitted thereunto, and held 
the ſame of the Heir fo2 twenty years, and paid her Rent 
fo2 that time, and had agreed ſo to do as long as he ſhould 
hold them. Afterwards differences ariſing between the Peir 
and him about other matters, the Plaintifferhibited his Bill 
(inter alia) to have thoſe Copyhold Lands decreed him. And | 
it was declared upon the hearing by the Court, That it wag Lands contracted 
clear the ſaid Coppholds ſo agreed fog did paſs by the Mili for, paſs by De- 
to the Plaintiff, to that the Purchaſer had an Equity to re- wy the Pur- 
cover the Land, and the Uendoz ſtood truſted fo2 the Pur- 
chaſer, and as he ſhould appoint, till a Conveyance executed. 
And the Caſe of the Lady Fohaine, about 1657. was cited, 
where it was ruled, That if upon Articles for a Purchaſe, the Vendor aſter con- 
Purchaſer dieth, and deviſerh the Land before the Conveyance tract to purchaſe, 
executed, the Land paſſeth in Equity. But in the p2incipal fands truſted for 
Cale, inalmuch as the Plaintiff had admitted the Title to Vendee. 
be inthe heir, and pald her Rent, and agreed ſo to do, the 
Court would not decree it; but declared, if the Plaintif 
had come in time, it was pꝛoper to be decreed. 


Jones againſt Done. 


N which Caſe a Decree was made, whereby it was decreed; ,, 
I That an Dffice was extendible in Law oz Equity, g IO exten- 


Biſhop 
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Rip. Chane, Part 1. 


Award, 


Aſter « Decree Waſter 3 then the Plaintiff moved to diſmiſs his Bill, paying 
the Plaintiff may what Coſts the Court would aſſeſs; which was oppoſed, 
not diſmiſs his that the Judgment of the Court being given, the Plain 


Bill. 


Biſhop againſt Biſhop. 
N award confirmed in part, and made void in 
part. 
The Lord Chancellor. 
Maiter of the Rolls. 


Guibert againſt Hawles. 12 & 17 Feb. 14 Car. 2. 


Bill was to be relievev againft an Acton foz Rent, 
and at the hearing of the Cauſe it was vecreed to ac- 
count, aud that the Plaſntif ſhould pay what was due to 
the Defeubant on Account. The Account was ffated by a 


tis 
ought not to abuſe the Court and depart from it; and the 
Caſe of Wingficld and Thomas was cited, whereby upon an 
Obligation the Plaintitł here was decreed to pay Paincipal, 
Damages, and Uſe; and afterwards the Plaintiff there 
would have dum d his Bill, but it was deny. 

— inuse n, That Quilibet poteſt renunciare juri pro ſe 


The Maſter of che Rolls nirefted it to be moved befoze the 
Chancellor, and 17 Feb. it being moved befoze him, it was 
deny d. And the (aſd Chancellor and Judge Brown in 17 Car. 2. 
— N and Packingron, gave the like Rule in the 


Edgworth againſt Davies. 1 July, 14 Car. 2. 
Upona PLEA. 


e Bill was to have an Account of the P2ofits of 
Land which the Defendant had received on Truft 


fo: the Plaintif during his torke Þ and foz Moneys re- 


cetv'd upon Bonys belonging to the Platntif, and fo: TWir- 
tings, &c. The Defendant pleaded, That the Lands lay in 
Cheſhire, and that the Defendant lived in Cheſhire in the 

| County- 
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County Palatine of Cheſhire and Lancaſhire, and therefoze not 
within the Turiſoittion of this Court. This Plca having. 
been ſozmerly argued befoze Judges in abſence of the Chan- 
cellor, they o2Dcred Pieſidents to be p20duced, which were 
as follows : Hern againſt Smith, 12 Eliz. fo; that the Lands 
lay within the Dutchy, was over ruled. Shecborn againſt 
Vaughan, 1 Jn 14 Car. The Bill was, to be relieved on 
Truſt; the Dekendant pleaded the Juriſdickion of the Dutchyz 
this was cx parte. But in my Lo2d Coventry's time, Hales 
againſt Daniel, 24 Octob. Car. 1. ad idem; in which Caſe, 
the thing being fo2 a Perſonal Eſtate, the Court over-ruley 
the Plea of the, County-Palatinez and in the ſame Cauſe, 
Mr. Page, to whom it was referred to certifie, repozted up- 
on the view of P?eſidents, That the Juriſdiction of the Coun- 
tics Palatine was allowable between parties dwelling in the 
ſame County, and for Lands there, and for matters local. And Plea, Juriſdiction 
in the Argument of the p2zinctpal Caſe was cited the Caſe of tbe Dutchy, 
of Sir John Egerton and the Earl of Derby; and upon long over. Zuled with 


Debate in the pzincipal Caſe, the Plea was over-ruled, but ut Cf 
without Coſts. | | 


The Lord Chancellor. 
Baron Turner. 


Clark againſt the Lord Angier. 3 July, 1 4 Car. 2. 
| Upon a Demurrer. 


Legacy being given to a Feme Covert, who wag 

C overt when the Legacy was given; the Þugband 
of the Wife, without her, erhibits a Bill fo2 it, becauſe the 
Wife was no Party, The Defendant demurred, fo2 of where « Fetde 
things meerly in Atton belonging to the Wife, as a Bond, Covert ought to 
&c. lhe ought to join in Suit; but otherwiſe it is of a Rent join in a Title, 
running tn the Tifes Right after Marriage. It the Þuſ. Suit, &c. and 
band alone ſhould ſue the Bond, and be nonſulted oz diſmiſ. where not. 
ſed, that will not conclude the Caſe; but if he die befoze - 
Judgment oz Decree, the Cite cannot revive the Suit. 


G Parker 
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Parker againſt Palmer. 


Upon an Appeal from a Decree at the Rolls. 
27 Janutr. 14 Car. 2. 


Arker ſold a Leaſe which he had from the Dean and 
Chapter fo2 thee Lives, to Palmer, &c. And it was 
agreed Palmer ſhould pay 43201. fo2 it, After the Defendant 
agreed with the Plaintiff, that if he would abate him 4201. 
he would re-convey the Leaſe whenever the King and Dean 
and Chapter were reſtozed. The Plaintiff thereupon abated 
the 4201. and the Ging and Church being now reſtozed, the 
Platatiff erhibited his Bill fog the Leaſe, which the Maſter 
of the Rolls decreed to him. . 
Agreement, tho“ Note, That this was decreed againſt the Son of the Pur⸗ 
the Conſideratiuns chaſer, the Father being dead. 
be uacqual, de. The Queſtion was, Whether he came in by Settlement, or 
creed, as an Occupant? 
Upon Appcal to this Decree, it was affirmed by the Lord 
Chancellor and Bridgman. And in this Caſe it was objeted, 
That this Court ought not to decree that, fo twas but in 
the nature of a Mager, and the conſideration unequal and 
penal; and that an Aion moze p2operly lap; and that it 
was at the diſcretion of the Court to decree an Agreement, 
02 not, when it ought to be perfozmed ex debito juſtitiæ. 


Pet it was decreed ut ſupra. 


The Lord Chancellor. 


Savil againſt Darrey. 


1 Rolls Abr, 383, . Decree was obtained fo2 a great Sum of Boney: A 
r. Bill of Review was brought, and new matter al⸗ 
— pos by ſigned. The Rule of Court was pleaded, That the Defen- 
we — wt * dant ought firſt to pay the Money befoze the Bill ſhould be 
Bf Review: brought into Court. Let him give good Security fo2 the 
but upon giving Money, and we will diſpenſe with the Rule. The like Cale 
Security to pay it, between Baſton and Biron, by Oꝛder of the Þoufe of Peers, 


the Rule diſpens'd about 1661. 
with. 
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- Heved againſt this Judgment, foz that the Defendant: was 
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recovered 1:5 18 amages 
the Plaintiff, and Judgment fog it. A Bill was to 


1 and dad 
g read, A Fa d n 
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And tt was inliſted upon as a Rule, That nothing ſhall be 
a ground to direct a new Trial to avoid 3 
that would not be for a Bill 


Decree and a Co ſubſequent to a Decree, no 

for a Bill of Review. Mot is the want of 

02 Batter which might have been le in the 
2 


Bill of Review to reverſe a 2 


& not 
Bill of Rex 
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Peſt. 45. with the 
Notes therewpen. 


—and-of-which the party hav then knowledge, any ground | fox 
a Bill of Review: And here is no pat but that the Plain 
tiff might have had the CU{tnefſes that were examined here 
at the Tryal; and ſo this Cauſe was viſmiſs'd, 


4 
18 1557 12 
FFF 
Baron Turner. 
i! S#.1 » 20K GA 


Read againſt Hambey. Febr. 18. 
On a Demugrer, 


be E was to ale Diced 322 the Cale 
ot One ſeized of the Panoz of Wrangle, wozth . — 
out 1101. per annum, and another of a Farm in W 
herd of the ume Barioz, wozth 250 l. per annum, and the — 
of both came after into one n's hands, he having ar- 
ticled to ſettle e Pane of W 110 l. per ann', 
with the Imp It was on the Articles decreed, 
dis Þeir ſhould convey the Panoz of Wran _ with all the 
Impzovements, to tothe Platnelf in the firſt Bult / And if the 
Mano was not wozth 1101. 
out of the other Lands. 72 

being Gp 277 . — 


e 
Ew ol. um, and : 
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annum, it — be made 
of 


this Wy 


ies? K 


in Ine, no? 
it; and that the Defends t by b of Review vita nr le 
; an n n ad⸗ 
mitred the Bill to be ttue; ann then the Caſe was, That 
the Lands claimed without the Decree, —_ wozth 4001. 
— , whereas the Articles on which the Decree was 
nded, were but Hot det auß annum; and therefoze it was 
epi urged that pht tp anwver. 
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dangerous, fo2 it would bElnttoduftve of a means to blemiſh 
and hinder the execution of a Decree. And as to the hard- 


ſhip of the 41. tent of it, it was inſiſtedg@hat 5% . 
r ' 
2 r 


nr 
3 Bulſty. 118. 
dora 1 koz C0. Jac. 336. 
Tee 
de had to ſay fo; his excuſe, and then it would be pꝛoper fo ? 4 
the Court to declare what was the ingent of oe Decree, and , 
that the Jucken Yzaſitre of che Arora 
termined. And of this opinion the Court ſeemed to be. But 
the Plaintiff's Counſel inuſting, That the Defendant would 
be bound in a Pꝛoſecution on the Decree bythe Letter of it, 
and could n,put any Interpꝛetat - & ainft the 
Letter. at it, che t nuap'd leabe ot the Court to ſet 
fozth the Special Matter on Examination; which the 
Caurt maul nat give an Oꝛder faz. And as to the Plain- 
tif's Objetion, That the Demurrer admitted the Bill, 
and ſo . 0 habe an Anſwer, becaufe the Panoz and 
Lands were of the value ut ſupra, it was anfwered by the 
ane Demis rhe" 
wand the rer was wed. en the 
Pa F ügning and involiſng of the — 2 
umtſſlan of the er might be ſtay d cee 
UT was eramined, on IAuterrogatozes , fa each ot the De- 
Free, c. Mut the Court dene d it. 


cedent. 
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Fo) the Derenvanr ſewazreprtey; "Thar IIIA Sill Original Bit noe 
ought to explain a Decree upon any matter p2ecedent to the * be admitted to 


explain a Decree 
Decree; and the conſequence ok that was alledged to be — 


i Rod. Abr. 382. Z. 


t then be de. 4 f 1 


Alligari non debuit, quod —— Nos debet alligari 
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N mem Ibfon being poſſeſſed of n term to 3 
7 from the Gicars Cheꝛal of Lock, 
17 the ſame to Truſtees, and then bays the In⸗ 
pberitante from the Truſtees tog ſale of Church 
Lend: ! And befoze Marriage, covenants toftand ſeized to 
the uſe of himſelf, and Mike, fo2 life, to; a Joynture, 

Jn 165y. William Ibſqn dyd, having made his Call. 
After his death, -his Relit entred and held the Lands; and 
then, upon agreement with his Erecutozs fo: Boney paid, 
releaſed to them the Perſonal Eſtate of the Teſtatoz, and all 
demands fo} the lame. Son after, the King” being reftozey, 
the Title of the Inheritance under the ſaid Purchaſe became 
vold. Che Midow married the Plaintiff, and they two 
brought their Vill againſt the Erecutozs of William Ibſon, 
and the Aſſignees and Truſtees of the Leaſe ; and it was to 


& Releaſe dt u. the end, that though the Inheritance was evitted, they might 
ide by « fubſe-' hold £62 ſo long of the Term as the Joyntureſs ſhould live; 


quent Accident 
having relation to 
the Original F- 


quity. 


and that the Releaſe might not bar her of that, becauſe not 
intended when the Releaſe was given; no2 was the Leaſe 
then looked on as part of the Perſonal Eſtate. 


1 Queſt 
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— Queſt. was, Whether, the Inheritance being gone, the Leaſe 
which was to attend it, - ſhould go now, according to the Uſe in 
the Covenant to ſtand ſeized? 

' Reſolved in this Caſe, Jt being a Settlement in Marri⸗ 
age, and ſo on a Conſideration, it ſhould go to the Mike 
fo2 ſo many years as ſhe lived. But it was ſald, it would 
have been another Caſe between the Heir and Executoꝛ of 


the Covenantees., | 
2 Queſt. If the Releaſe of the Demands to the Perſonal Eſtate 2 ſeized of a 


| ſhould bar the Feme of the benefit of the Term?, erm for years, 

And it appearing by the prof, that the Agreement which — —— 
begot the Releaſe, was befoze the Title to the Inheritance jj, Wife for Join- 
was avoided, and concerning that which was then lol d upon cure, and dies; 
as perſonal Eſtate, and not touching the Leaſe; and that not- TheWife releaſes 
withſtanding the Releaſe, the Feme continued the poſſeſſton ; to the Executors 
it was reſolved the Releaſe ſhould not bar oz pꝛejudice the - = _ to 
Plaintiff's Title in Right to the Leaſe, And it was decreed, — —_ _ 
That the Plaintiff ſhould hold fo2 ſo many years as the lived; rd, the Pee ©, 
and that if the Leaſe were renewed, ſhe paying p20po2tion- evicted, and not- 
ably to her Eſtate fo2 Life, that the Joyntureſs ſhould withſtanding the 
hold fo2 ſo many years as the lived, and then ta go to the Releaſe, the Wife 


Executozs. — —— 


The Lord Chancellor: 
Fudge Brown. 
The Maſter of the Rolls, 


Kinaſton againſt Maynwearing. May 4. 


He Plaintiffs were the Childzen of the Defendant's 
Siſter; and the Defendant's Mother, during his 
Minonty, as his Guardian managed his Eſtate. And as 
to the Lands in queſtfon, it was pꝛetended thoſe were ſet- 
tled by the Defendant's Father on the Plaintiffs Mother, 
being the Defendant's Siſter ; and the Defeudant's Po- 
ther and Guardtan fo2 about two years befoze the Plaintiffs-. 


Mothers Marriage, put her into poſſeſſion of thoſe Lands, 
1 and 


— 
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and upon her Marriage articled that thoſe Lands ſhould be 
ſettled on her and her Heirs; and to thoſe Articles the De⸗ 

8 out fendant, then an Jnfant, was a Witneſs. Upon this matter 

of a which (tho there was no pꝛot᷑ of the Deed whereby it was pꝛetended 

was not proved. the Defendant's Father ſettled the Lands upon the Plain- 
tiff's Mother) the Court decreed againſt the Defendant, up- 
on colour of Equity foz want of the Deed, and pet there 
was no pot of a Deed, which was concetved vecy hard, 
fo2 the Court to ratſe an Equity out of a Deed when it 
it was not pꝛoved. 


The Lord Chancellor. 
Maſter of the Rolls, 


Thirveton againſt Collier. May 11. 


Hard 1111183,333, be Vill was, to have a Decree fo? an Incloſure upon 

2 * an Agreement. It appeared by the Bill, That there 

* ch Of 29. Were to be eighteen Allotments, and there were but fifteen 
parties to the Suit; And fo it was objeſted by the Defen- 
dants, That all the parties to the Agreement were not par- 
tics to the Suit; and allo that there were other perſons 
that clatmed Common tn the Sound to be incloſed, that 
were not parties either to the Agreement oz Suit; and fa 
to decree that Agreement, would be to do a manifeſt Wrong, 
and be an occaſion of Sutts and Quarrels. 

Ubereunto it was anſwered by the Plaintiffs, That tho' 
there were eighteen ſhares, ſome of the perſons were to have 
two ſhares, ſo as that made up the eighteen; and that there 
were others had Common but by Gicinage: But nothing 
of this appeared to be alledged by the Plaintiffs, 

Agreement to in · It was decreed nevertheleſs, That the Agreement foz the 
cloſe Common, Incloſute ould be perfo2med, and a Commiſſion was award- 
= chat have ed to ſet out each perſon's Title. And the Court decreed, | 

ncereſt in _ That it there were any that had Jntereſt, and were not par⸗ 
Common, a"® ties to the Agreement, they could not be bound, and lo at no 
Ag pꝛejudice: but however, it ſhould not be in the power of one 
not be bound, I two wilful perſons to oppoſe a Publick Od. 


J 


The 
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The Lord Chancellor. 
The Mafter of the Rolls. 
Fuſtice Windham. 


fot 74, f, | 


Goodrick againſt Brown. May 11. 


r. Efolvey, That whereas by a Decree of this Court a pines purſuine to 

Fine was levied to a particular end and purpoſe, which a Decree ſhall 
would operate farther in point of Law, than to that end which work only accor- 
the Decree ordered ir, That ſuch Fine ſhould not be ſuffered in ding to the De- 
Equity to work farther than the Decree intended. 5 

2. That the Fine or Recovery of a Ceſtul que Truſt ſhould pine and Recove- 
bar and transfer the Truſt, as it ſhould an Eſtate at Law, if it ry ſhall work on 
were upon a Conſideration: But otherwiſe Juſtice Windham a Truſt as on an 
doubted of it; fo2 he ſaid he look d upon this Court as re- Eſtate at Law, 
medial to thoſe that come in upon a Conſideration, &c. 

3- That whereas the perſon that ſuffered the Recovery was Equity only re- 
Tenant for Life, in point of Law, and there had been an Agree- mediable to thoſe 
ment precedent to the Recovery, by the Anceſtor that was dead, bat cme in upon 
for the ſetling of the Premiſſes, fo as to have made the Tenant © : 
for Life Tenant in Tail, That the Recovery ſhould be good in 


Equity, and ſhould work uponthe Agreement 


Again which it was objecked, That the Recovery was a 4 vilful Forſei- 
wilful Foxfeiture in point of Law, and was voluntary, and — fuffering 
no Conſideration ; and ſo the truth appeared, that the Oe. Te m Pour 
fendant was as near in Blood to the firſt Anceſfoz as the ang hole * E- 
Plaintiff; and il this Court would maintain a voluntary Re. quity. 2 
covery of a Truſt raiſed upon a Conveyance, there was not 
fo much in this Caſe; fo2 here was but an Agreement, and 
though that Agreement might upon a Bill have been de⸗ 
creed, yet there being never any ſuch Bill, the Recovery 
ought not to be ſuppozted. As to this point and the ſe- 
cond, the Judge would not deliver any Optnſon, but the 
Court decreed it. 
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At the Rolli. The Maſter of the Rolls. 


Scot againſt Rayner. May 11. 


Iſſue, whether a pe Defendant had ſued the Plaintiff at Law on a 
perſon to whom T ſingle Bond entred into by the Plaintif to the De- 
another had got fendant's Þugband, the Defendant ſuing there as Admint- 
Adminiſtration, gratrix to her late Þusband. The Bill here was, That in 
was deed or not. truth the Defendaut's Þusband was not dead, and there ap- 

ing ſome pꝛobable Evidence that he was not dead, but 
— d himſelf, and the Defendant pending this Duit 
baving got Judgment againſt the Platntiff, the Court a- 
warved an Jnjunfion to ftay Execution, and directed a 
Trial at Law to be, (Whether the Defendant's Þugband 
was dead 0} not. 


The Lord Chancellor. 
Fudge Brown. 


Wan againſt Lake. May 12. 


On a Demurrer. 


Pet. $6. pe Demurter was to a Subpœna in nature of a Scire fac, 
and it was becauſe he that bzought the Subpœna did 
no 82 himſelf to be Detr oz Executoz to him 
that ban the Decree. 
AS no eſolved, That there never was any Demurrer of this na. 
Record, nor tyre befoze : And the Subpana was no Reco2d, no2 any where 
ought to be de- ffled, and (onot to be demurred to: But the Cauſe was to 
murred uno yy ewe upon the Return of the Crit on the Ower, and 
the Oꝛder did mention him that bzought the TUrit to be both 
peit and Erecutoz. Do this Demurrer was concetved very 
ridiculous, and ovet ruled. 


The 
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The Lord Chancellor 
Fudge Brown. 


Freak againſt Hearſey. May 12. 


On a Demurrer. 


e beit of the Boztgagee exhibited a Bill to habe Executor of tbe 

þ the Moztgagoz pay the Boney, oz to be decreed to Morrgagee ought 

make further Aſurance, and be fozecloſed of Redemption. mY N 

The Demurrer was, becauſe the Erecutoz of the Poztga- , bare the 

get, who might have a Title to the Boztgage-Boney, was \.., paid, or 

no party; and the Demurrer was allowed. the hen e 
ole 


| 

1 

p 
t 
t 
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In Court. The Maſter of the Rolls. 


Glover againſt Portington. May 14. 


Oſs Glover (the Plaintiff's Father) fo2 ſecuring 501. 
per annum to Anne his Bother-in-law foz lite, in lieu 
of 50 l. per annum which the had chargeable on other Lands 
of his which he was about to (ell, t « May, 13 Car. 1. (ur- 
renders certain Copyhold-Lands ( of Gavelkfny) to Tho- 
mas Roll (B2other of Anne) and his Hetrs, in Truſt fox 
Anne, upon condition, that if Joſs Glover, his Peirs oz Al 
ſigns, paid Anne 50 l. per annum during life, the Surrender 

to be void. Thomas Roll was admitted; Joſs Glover fatlin 
to pay the 50 l. per annum, 4 75 20 Car. 1. Thomas Rol 
ſurrendzed the P2emiſſes to the ute of Anne fo) like, the Ke⸗ 
verſion to himſelf and his peirs (but in Cruſt fo her and 
her Þeirs,) She was admitted: Thomas Roll vfev, the Pe 
miſſes deſcended to his Childzen and Gzanvehildzen, ſome 
whereof yet Infants, and one a Lunatick. 21 Jan. 1651. 
Anne by Gill vireited that the Arrears of the 501. per an- 
num ſhould be patd to her Erecutozs (which the Defenvant 
Porrington is) to ſuch purpoſe as therein is erpreffed, and 
9 2 Declared 
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declared that her Nephews the Sons and Gzandchtidren of 
Thomas Roll ſhould permit her Erecuto2s to receive the 
Rents and ]zofits towards payment of Legacies, and ap- 
point her ſaid Nephew and G2andchtld2en, that if the Plain» 
tiff (being Heir of Joſs Glover) ſhould within theee years after 
her death pay her Executo2 all Arrears of the 501. per annum, 
that they ſhould ſurrender to the Plaintiff and his Þcirs, 
and remit the Plaintiff 1001. thereof, and the Intereſt of 
the whole, ſo as he pald the Artears in thzee years ; and 
declared, that if the Plaintiff fatled to pay the Arrcars in 
thꝛee years, the Pꝛemiſſes ſhould be ſurrendzed to her Exe- 
cuto23 and the Arrears being paid, ſhe wills her Erecutoz to 
pay the Overplus to the Plaintiff, and to ſurrender to him. 
And in July 1654. Anne dled, and in February next following 
the Bill was exhtbited to have a diſcovery of what was pald, 
and that paying all Arrears but the 1001. and Intereſt, he 
might have a Surrender from Rolls, who claimed the Eſtate 
to their own uſe. This Cauſe was, thzough Jnfancy of the 
Defendant ſo delayed, that their Anſwers could not be got- 
ten, and thzough abſence of the Plaintiff out of England, 
which was nigh ten years; and now it was decreed, That 
if the Pſaintiff would redeem, he ſhould pay alf the Arrears 
and Intereſt. 
Derjeant Fountain D2ew a Petition to the aſter of the 
Rolls to re-hear it on the point of Jntereſt, and after- 
wards moved it in Court, and the Low Keeper (the 
Maſter of the Rolls being pzeſent) recommended it to him 
Mortgage remits to re-hear it; and as to the point of the 100 l. of the Punci⸗ 
byWillparc ofthe Pal Which was to be abated by Will, the Bill came within 
Mortgage money x months after the death of Aane, and it was not ſafe to go 
andallthe [nice to hearing without the Truſtees, whereby to have a Sur- 
if the reſt be paid tender, and they were in Infancy and Lunatick, which was 
in three c the 1zinctpal Reaſon the Cauſe depended lo long. 
"The Mongagor , Derjeant Founcain did upon a Diſcourſe between him and 
failing to pay A. B. agree it was againſt the Plaintiff as to the 100 l. 
within 3 years, (tho Churchil was clear of another Opinion) fo2 Serjcant 
loſes the bench of Fountain ſaid, That it being a voluntary conditional Gift, 
che Bequeſt. the Plaintiff ought, if he would have the benefit of it, to 
have perfozmed it by payment within thzee years, and ſought 
a Re-conveyance after : But as to the matter of the Jn- 
tereſt, that was ſtronger ; fo2 that the Mill appointed that 
the Arrears being paid, the Land ſhould be ſurrendzed to the 
Plaintiff; and it was ſaid, the Teſtatoz intended a bencfir 
to the Plaintiff by the appointment; and if be ſhould pay 
| the 
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the Arrcars and Jntereſt, it was no benefit, foz then the Pre ⸗ 
miſſes without ſuch appointment ought to be ſurrendzed to 
the Plaintiff, fo2 the ſame were not fofeited above ten years 
when he Bll was erhibited. 12 = 2K 

25 June, 


aſtgr Rolls, „ ee 
_Ffirſt Detres. .Serjeant Founſin, 


T of 
8 * ch ned 
alter Churchil and Maſter Keck ko; the Plaintiff. Mater 


Dollicitoz Finch, and divers others, koz the Defendants. 
And afterwardſ there was a Bill of Review to reverſe this 
Decree ; to which Portington demurred, and inuten there 
was no Erroz in the Decree, And this Demurrer was ar- 
gucd in Trinicy-Term, 1665. befovze the Lozd Chancelloz and 
Baron Rainsford. And in the D 


ſtrange nature; koz that the Plat 
did by his Bill of Review complain, that 
decreed; whereas t a Review lies, it .foz bim 
againſt whom the Decree oz Diſmilſlon is. After long de ⸗ 
bate, the Demurrer was over-ruley, _ 


. 
- 
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Term. Sand. Trin. 
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The Lord Chancellor. 
Baron Rainsford, 


Combs againſt Proud. June 16. 


e Bill was a Bill of Review; and in dzawing up the 
Decretal Ozder, the matter upon which the Decree 
was made was declared to be pzoved, and the Caſe tated 

far different from the Fa. 
Matters The Errozs aſſigned by the Bill were, That the Decree 
for Errors ina was grounded on matters not pzoved, and inſtanced in par- 
Decree muſt ap- ticulars, and that the matters mentioned in the Decree to 
poarin che Decree be pzoved were not pzoved, &c. The Demurrer was general, 
Rood wt That the Decree contained no Erroz in Law, and that 
be tried by ii, the Matters alledged foz Erroz were but Mil- judgment. 
Ii che Fact be mi- And upon debate it was declared, That upon a Bill of Re- 
ſtaken at the hear- View, the Cauſes fo; Review muſt ariſe and appear upon the 
ing and Decretal Caſe as it is ſtated in the Fat; and that the Fat muſt be 
— Fay hang admitted as it is there ſtated; and that touching where the 
5 = Tak is miftaken, upon which the Court grounded their 
— Judgment, it is pꝛoper in ſuch caſe fo2 that reaſon to have 
the Cauſe reheard befoze the Decree be enrolled : Yet after 
the Decree enrolled, that is no ground fo2 a Bill of Re- 


view; 
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© view; for the Decree lurallen is matter of Recond, and t 


get, under Hand and Seal, upon Suggeſtion, That it was 
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an 1 69. Hund. 51. 
be tried by the Recozd it ſelf after it is inrolled, and mud, . © 
be taken to be true; and la the Demurrer was allowed. Lane 79. Aut. 45- 


The Original Caſe of Comb and Proud was as follows. 
It was heard at the Nell in November laſt. 


The Original Bill was to be relieved againſt an Account 
tated between the Boztgagoz and the Þetr of the Boztga- 


agreed upon the ſcaling, that if there were any miſtake in the 
Account, the ſame ſhould be reviewed and rectiſied. The De- 
fendant denied the Agreement, and pleaved the Account fta- 
ted, and thee Peetings in ozder to it, and the ſame per- 
uſed firſt by the Plaintiff, and affirmed on bis behalf, and 
then fully conſented ta and ſealen. aue was taken on the 
Ples, and the Plea was pzoved : Pet it appearing to the 
Court by the quantum of the ſame, that the Account was 


made up of Jutereſt upon Jntereſt, ans the Court taking 


the Agreement to be pzovey, (howbeit it was not) Becreev 
the Account ſtated to be (et aſide, and the parties to ge to 
account ab origine. 

Obſerve, the reaſan why the Review din not lie, was, be- 
torment 1 


The Lord Chancellor. 
The Maſter of the Rolls. 


Bolton againſt Arme. June 17. 


A Lefſce of the Crown made an Under-leafe of a Rent j 4 Judgment for a 
during the Ciſurpation the State voided the firſt Let matter diſcharged | 
s Eſtate, auderpoſed the Crown-Jnteref to ſale, The br 32 of 946% 
Under-Lefſee applies to his Lees foz Proteltion; he bivg ve eg d te be 
him ſhift fo2 himſelf; thereupon the Under-Lefſee pays his ; 
Rent to the Purchaſer from the State fv2 ſome time, and af- 
ter the Ginder-Leſlee purchaſes his Tonement from him that 
_—_— of the State. Upon the King's Reftauration, the 
| Leſſee bzings Debt againſt his Under-Leſſee fo2 the Ar- 
rears of Rent fromthe time he diſcontinued payment to him, 
and had Judgment by default. The Ander - Leſſet pzayed 
1 ta 


— 
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to be relieved againſt this Judgment, which was by the Bill 
alledged to be by ſurpztze, though no ſurpztzes appeared in 
obtaining the Judgment. Decreed, That the Judgment 

be vacated, fo2 that the Rent was diſcharged by the A# of 
Courtof Equity « Dblivion ; Of which, the Lozd Chancelloz (aid, a Court of 
proper Interpre- Equity was as proper a Judge or Interpreter as the Judge at 
ter of « Statute. Law. 


Williams againſt Owen and Arthur. June 24. 


On a Demurrer to an Anſwer. 


* ve Defendant having anſwered the Bill of Reviver, 
which ſought to revive the O2der on hearing, as to ſo 

much as was not within the Decree inrolled, hay by his 

Anſwer ſet fozth Batter that tended to dzaw into queſtſon 

and new eramination an Agreement which was contained 

within the Decree as it was inrolled, and thereby fully 

ſettled. Therefoze to ſo much of the Anſwer as tended again 

to dzawinto examination the Batters ſettled by the Decree 

inrolled, oz by the Oer on hearing, the Plaintiff did demur, 

fo} that it would be of evil conſequence, and introduf(ve of 

erjury, to permit a re-examination of any of thoſe matters. 

pon debate of this Demurrer, which was daun by Serjeant 

Nemurrer toun Fountain, it was averred by the Defendant's Councel, That 
Anſwer. a Demurrer to an Anſwer was never known befoze tn a Court 
of Equity, (though Serjeant Glyn fo; the Plaintiff affirm'd 

he had known of a Demurrer to an Anſwer befoze.) And though 

it did ſcem unreaſonable to the Court that a Defendant 

ſhould by Anſwer dzaw again into eramination the Batters 

fozmerly examined unto and ſettled, yet the Court doubten 

what to do as to the Demurrer. Some at the Bar ſaid, 

The Court ſhould have been moved in this Special Caſe for an 

Order to reſtrain an Examination of all Matters formerly exa- 

mined and ſettled. And it was now oꝛdered that there ould 

be no Matters re-examined, that were examined to befoze, 

This, J take it, was the Rule that was given; tamen 

quære. 


The 
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The Lord Chancellor. 
Baron Turner. 


Nicholſon againſt Sherman. June 24. 


"oP 


On a Demurrer. 


* his Erecutozs, and dies: The Baron afterwards 
makes his Mill, and makes the Feme and his Son Exe⸗ 
cuto2s, and dies: The Legatee of A. erbtbits bis Bill 
againſt the Feme and her Don, ſetting fozth the Caſe, ur 
ſupra, and chargeth, That the Eſtate of A. liable ta the pap- 


ment of the Legacy, is come all to the hands of the Feme 
and her Son. The Demurrer was by the Son, to; that the The Teawor 


Feme, who was the ſurviving Executoz of A. was only 
liable to his Legacies, and the Son being Executoz of one 
of A s Executozs that died firſt, leaving an Executoz of 
to ſurvive, was not pp in Law, no2 accountable c 
Eſtate of A. which though it be ſo in point 
aſmuch as it was charged that the Son 
Eſtate of A. the Demurrer was over- | 
claring that the Eſtate of A. in whoſe ſoever hands, ought 
to be liable to his Legacies. WMS an ups 
— by Trinity-Lerm, 1665. this Cauſe was heard 
dect 
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Bequeaths a Legacy, and makes Baron and Feme - 
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The Lord Chancellor, ' 
Fleming againſt Walgrave. October 28, 


Caſe was thus: 900 was ſecured by a Leaſe faz 
years foz a Feme Sole, in caſe ſhe did not marry 
contrary to the liking of Sir Edward Walgrave ann 
bis Lady; and if ſhe did, then to ſuch perſons as Sir Edward 
and his Lady, 82 the Surdivo2 of them, ſhoukd naminate ; 
and fo: want of ſuch nomination, then to Sir Edward Wal- 
grave and hin Lady, and the Survivo? of them; and in this 

caſe Str Fdw. Walgrave and his Lady were Leflees in Truff, 
A Truſt for ta The Feme Sole marrted without their conſent ; Sir Ed- 
ling Money for « Ward dies without any appointment, and fo did his Lady 
Feme Sole if ſhe who ſurvived him, and had after the death of Sir Edward 
marry with con- made a general Deed of Gift of all her Gods and Chat- 
ſent of the 1ru- teig to one Sandal. The Queſtion was between Sandal and 
_> wg Francis Copledike, Who was Adminiſtrator to the Lady, and 
— that * alſo to the Feme Sdle, who ſhould have the benefit of this 
or elſe to them. Leaſe? The Court was of Opinton, That it was not in the 
ſelves, ſhall cnute Power of Str Edward and his Lady to have diſpoſed of this 
to the Adminiſtrs- Leaſe otherwiſe than fo2 the benefit of the Feme Sole if ſhe 
tor of the Feme had lived; and that Francis Copledike, as Adminiſtrato; to 
ole her, and alſo to the Lady, was well entitled to the benefit 


of the Leaſe, and (o decreed it. 
The 


ef. 


SBS &Z © 4 p11 = oo = 


we EY = RD he; 


"Term. Mich. 16 Car. II. in Canc'. 359 


9 


The Lord Chancellor. 
Lord Chief Fuſtice Bridgman. 


Dickenſon againſt Knowell. November 3. 


T* Plaintiffs were bound to one Crofts (to whom the 
| Defenvant was Executoz) in 600 l. fo2 the payment 
of 300 l. Crofts was ſequeſtred by the Uſurper, and fo2 3601. 
which the States owed the Plaintiffs, they had an Ozder 
from the Committee to retain the $001. of Crofts fo2 ſattl- 
faction. The Bond was upon the King's Reſtauratton put 
in Suit; to be relieved againft which, was the ſcope of the 
Bill. The Queſtton was, Whether the Defendant was barred 
by the Act of Oblivion ? 

Bridgman being p2eſent, he declared, He conceived that the An AR of Indem- 
Defendant, inaſmuch as Crofts ſtill kept the Bond, and the pnity makes good 
Money was not atually paid, but retatned, was not diſchat- only actual pay- 
4 by the Ack of Indempnity. But it was referred to make ments. 
a Caſe, | | 


At the Rolls. 


Rand againſt Cartwright. November $6.1 


Man makcs a voluntary Deed, and then a Moztgage 

of the lame Lands. The firſt Deed upon a Trial at 

Law is found fraudulent ; he to whom the Deed is made, 
erhibits a Bill to redeem the Moꝛtgage. | 

Jt was held, That though the firſt Deed was fraudulent, A voluntary Con- 

becauſe voluntary quoad the Boztgage-money, & pro tanto, veyance procedent 

yet that it was god as to the Equity of Redemption, and void, 4d a 

would paſs that; fo2 that a voluntary Deed will bind the Mortgage _ 

party that makes it, and his Þeſrs, But the matter was g 4, le pas the 


0 


tompꝛomiſed. | Equity of Re- 
demption. 
12 Juſtice 
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Fuſlice Archer. 


Renneſey againſt Parrot. December 15. 


On a Demurrer. 


Legacics p1yable be Plaintiffs were Legatees, their Legacies to be paſd 
rant at twenty one years of age. They ſuggeſt they had 
maintenance. ns Maintenance, and by their Bill a Guardian pzays, That 
the Defendant, who is the Executo2 of the Will, may al. 
low them Maintenance. | 
9. What Equity The Delendant demurred; fo2 that the Plaintiffs were 
may do in this under age, and their Legacies were not to be paid till twenty 
Cale. one, and ſo had no cauſe of Sult. 
Collins log the Defendant, and none fo2 the Plaintiff, 
The Demurrer over-ruled, 


T he Lord Chancellor. 


Criſpe againſt Nevil. December 16. 


When the 670 be Plaintiff excepts to the Anſwer. The Exceptions 
3 are referred. The Matter certifies the Anſwer in⸗ 
ink #3! ws (fficient inthe Points ercepted to. Then the Defendants 
cient, 
Defendant it he fully anſwer to the Charge of the Bill. But in truth the 
anſwer again, Exceptions were longer than the Bill. The Maſter upon a 
without gs Reference to the ſecond Anfwer, repozts the Anſwer inſuffict- 
— 1 * anſwer ent in the Points excepted unto. The Defendants except 
fevted, de the unto the Report, and upon debate the Defendants Counſel 
* exceed the lnſiſted they had anſwered well to the Bill, and that they 
Kill, ought not to be put to anſwer any Matter but what is in 
the Bill. But the Plaintiff's Counſel inſiſted, That in- 
aſmuch as the Defendants did not except againſt the fir 
Repozt, but had ſince anſwered, they had admitted they 
22 to — 985 to all the Matters of the Exception; and ſo 
t was ruled. 


D E 


DE 
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The Maſter of the Rall. 


W Cocker Knight, and the Lady Elizabech bis Wife, Daugh- 
ter 5 Heir of Edmund Ludlow, Son and Heir of 
Henry Ludlow, againſt Bevis. Jan. 23. 


Pon — and debating the Batter in queſtion be- 

tween the fan parties this pzeſent dap, in pzeſence 
Counſel learned on both ſides, the ſubſtance of the Plain ⸗ 
tiff s Bill appeared to be, That Henry, Ludlow ; babing bot- 
rowed the Sum of 2000 l. of Peter Bevis, the Defendant's 
Father, didfo2 ſtturity ot 1000 l. thereof, by Indenture dated 
Sept. 25. afi 5 Cat. i. demiſe unto the ſaſd Peter Bevis the — 
of Kingſton Deveril, with its Appurtenances, fo the 
of 99 years; and fo Security of the other Sum did | by 
Indenture the rh of the ſame month in the year 
demiſe ſeveral TWovs called * Eulel and Ely, and 
divers G20unds, unto the ſald peter Bevis fo2 the Term of 
99 years afozelaſy, And that the ſaid Peter Bevis, by Anden⸗ 
ture 29 Octob. 5 Car. 1. did re-demiſe the ſaid Panoz of 
Kingſton * unto the ſald Henry 


Ludlow 


afozeſaid, - 


* 


E 
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Ludlow ko; the Term of 99 ycars, rendzing a yearly Rent 


unto the ſald Peter Bevis of 100 l. at Lady day and Michael- 
mas, by equal po2tions, during the life of Suſan the Wife of 
the ſaid Peter Bevis, and Richard Cubbel, and the longeſt 
Liver of them; and by another Indenture dated 9 October in 
the lame year, did xe-vemiſe the (aid cds and Gzounys 
unto the ald Henry Ludlow foz the ſame Term, rendzing 
unto th ſaſy Bevis 2091, pen annum, During the ute of Ri. 
chard Bevis, William Bevis, and Scbaſtian Ilaac; which (atd 
Lands at the time of the afozementfoneh Gzants were worth 
to be ſold 80001. and that faz ir pears un an Half the (aid 
Henry Ludlow did duly pay the lad Rent, amounting to 
1300 l. and that fo2 nonpayment thereof, about the year 1640. 
the ſaid Bevis made his Entry, and received the Pꝛoſits there- 
of; whereupon John Ridour Gent, and Elzabech hig Wife, 
fozmerlp the Mike and Executrix of Edmund Ludlow, toge- 
ther with the now Plaintiffs, about Eaſter-Term, 1650. ex- 
btbited their Vill into this Court to have a Redemption of 
the ſald Moztgage, paying what ſhould appear due on the 
ſald Account. 

Upon hearing of which Cauſe in Novemb. following, it was 
ozdered and decreed by the conſent and agreement of the 
parties, that the then Platntiffs ſhould pay all the Arrcarages 
of the ſatd Rents at 1601. per ann, and that upon payment 
— the ſaid Bevis ſhould re-convey the ſaid Boztgaged 

zemtſes ynto the then Plaintiffs, oz to whom they ſhould 

potut, and to that end did appoint an Account to be taken 

y Mr. Rich, then one of the Maſters of this Court; and 
what he Could find due was to be pald, 200 l. thereof at 
Chriſtmas then following, and the reſidue at the end of fit 
months and ſir months then next following, by equal po2tt- 
ons: Porſuant to which Ozpet, the (aſd Maſter certified 
there was due to the ſald Bevis the Sum of 4640 1. which 
Sum was made up of Intereſt during the late Troubles 
at 81. ros. per Cent. which ſaid 200 |. was. duly paid at 
the time p2eftred fo2 that purpoſe, But the Plaintiff being 
a Colonel in the King's Armp, and about the time allowed 
fo2 the latter Payments being engaged in his Pajeſty's 
Service at Worceſter, was kozced to leave the Kingdom, 
and thereby diſabled to make ſatisfatian accozding to the 
Decree; Nevertheleſs did waite to the ſaid Bevis to Cell 
part of the ſatd Lands, and pay himſclf what was due to 
him, ' who accozdingly fold unto Sir James Thynn and 
others ſo much of the lald Pzemiſſes as raiſed 9 whole 
oney, 


| 
; 
q 
; 
| 
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Money, 
whole 


and yet continued the PoſſeMon, and received the 
fits of the reſidue of the Lands, and about four 


9 

Befendant big Don, as Adminiſtratoz of the ſaid Peter Bevis 
bis Father, whocontinues the Poſſeſſion thercol: Therefozg 
that the ſaid Defendant might come to an Accoin! with the 
Plaintiff top the Meſne P2ofits by him received, and that he 
way te · convey the Poztgaged Pꝛemiſſes to the Plaintiff, oz 
to whom be call appoint, be being willing to-ſatisfie the 
Defendant if any thing ſhall be found due to him on Ac- 
count, is the (cope of the Bill. | 

Ubereunto the Counſel fo2 the Defendant inſiſted, That 
there was ſuch a Decree as in the Bill ſet fozth, and that 
£2 the nonpayment of the Money computed due, which can- 
Gifted only of the Arrears of Rent, without any Intereſt fo 
the ſame, the (atv Decree became abſolute : upon which 
the ſald Defendant reſted ſatisfied, and the Sale made tg 
Dir James Thynn was not purfuant to ſuch Letter ſent by 
the Plaintiff, but ſald on the ſaid Peter Bevis's own fAc- 
count, and wherein the ſatd Peter Bevis hath given a-genge- 
ral Marranty, wherein he hath bound himſelf and his Þetrg 
ig Perpetuity, which be would uot have done foz a third per · 
fon s advantage. | 

This Court nevertheleſs, after long debate of the Pat⸗ 
ter, and hearing what could be alledged by Counſel on 
either ſive, ann reading of the whole P2oofs taken in 
this Cauſe, and of the Decree made in the fozmer Cauſe, 
which appeared to be made by conſent, was fully ſatigfiey 
that rhe Decree was in the nature of a Poztgage, and but 
A Security ſoz Monep, although the ſame was mane abſo- 
lute, and the ſaid Leaſe to Mr. Bevis confirmed. And ina 
much as the Canſent and Agreement of the ſatd parties was 
in part executed by the payment of the ſald 200 l. and the 
Conditions of the Times being thenſuch, that, as appear- 
ed by the Defendant's own ÞP2ofs, that part of the Lande 
could not be (old, by which the Plaintiffs could not make 
ſatisfation of the ſatd Decree, notwithſtanding a continued 
endeavour appeared in the Plaintiffs to that purpoſe, as his 
deſire of Sale of part of the ſaid Pzemiſſes to Sir James 
Thynn, and Sale made by the ſatd Mr. Bevis, and much 
Montys received by bim, by Fines and atherwiſe, of ſome 
of the Tenants of the faiv Banaz, And it a 2 
that this Court bath very often in (uch-like Cales | — 
bitable neceſſity, and na wilful default appearing Bans 
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e died, whereby the ſaid Pꝛemiſſes came unto the 


— 


Decree in nature 


of a Mortgage. 
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Wie a Lecice Party, enlarged the time as to the performance of the De- 
to forecloſe ar tree, notwithſtanding ſuch Decrees have been ſigned and 
Money not pa» inrotled 3 and this appearing to be new Matter ſubſequent 
of incvieable ne. do the (aid Decree, was alſo ſatisficd the Plaintiffs are ca- 
cellity will inlarge pable of Relief in this Court, and do therekoze think fit, and 
the tive, tho' the (O onder and Decree, That Lot!) parties do pꝛoceed to an dc. 
Decree be tigned count; and that ft be taken by Dir Thomas Bird Knight, one 
and incolled. of the, &e And the Plaintiff is at liberty to take out a 

Commiſſion in the Country fox pot of any thing relating 

The Decree avoi- to the ſald Account 3 upon which Account the Maſter is to 
ded by O allow unto the Defendant the whole Money decreed, with da⸗ 
— upon e, mages foz the ſame ſince the time the lame ſhould have deen 
Desde paid by the Decree, deduding the 200 l. already paid ag 
ny afozeſatd; and that the ſaid Defendant Mr. Bevis vo allo 
account befo:c the ſaid Maſter fo2 what he really made and 


Eſtates 02 otherwtſe ; as alſo the ÞP2ofits made by the Mods 
called Sawley, &c. by the Defendant and his Father, befoze 
Sale thereof unto Str James Thynn ; and alſo in making any 
confirming the Tenants Eftates in the ſaid pzemiſſes, which 
ſaid Eſtates, together with the afozeſaty. Sale to the ſald 
Stir James Thyon, the Plaintiff is hereby decreed to con- 
firm, and to diſcharge the Defendant, his Þetrs, &c. of all 
Covenants entred into thereupon, &c. And the ſatd Matter 
Is to appoint a time and place fo payment of what ſhall ap- 
pear due; upon payment whereof, it is decreed, the Defen- 
dant ſhall re-convey the ſaiv Boztgaged Pzemiſſes, unſold 
as afozeſaid, to the Plaintiffs, oz whom they ſhall appoint, 
freed of all Jncumbzances done by him and his Father, oz 
anyclaiming by, from oz under the ſaid Peter Bevis, the De- 
fendant's ſa(d Father. 
The 18th of February, 17 Car. 2. upon re-hearing the ſaſh 
Cauſe, the ſald Ozder was confirmed. 


The Lord Chancellor. 


Woollet againſt Roberts. January 27. 


T the hearing, the now Plaintiffs offered a Bill er- 
hibited fozmerly by the Detendant againſt the now 
laintiffs in Evidence, to which it was agreed the now 
laintiffs hav anſwered. The now Defendants —_— 

hat 


received of the ſald Mano of yn Deveril, by granting 
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that the Bill ought not to be read foz Evidence againſt them, A Bill in another 
unleſs the Plaintiffs could p2ovg it was erhibited by the now CauſenoEvidence 


Defendants direition oz pubitß 1 fo2 any perſon may file a _-_ the Plain- 


Vill in another perſon's name. And the Court were of Opt- ,. — — ir 


nion that it ſhould not be read, unleſs it were pꝛoved to have ..;;\;.., ad . 
N wi of 2 7 — 7 52 100 2 party = — hu privity. 

t. L 5 ' \ 
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Sewel againſt Freeſton. 


On, a Plea and Demurrer. 


\ y M * ph * AN 
be del wis h. oaks itt ah tao de 8! Caſe. 
The Equity was, That the Defendant had wit a 
Letter, which the Plaintiffs could not —— the Trial, 
which would have diſcharges the Prarie; and To fers 
fozth the ſubſtance of it, and that the matter lay only in 
the Detendant s 'Cognizance, and gught ta be anſwered ; 
and that the Plaintiff's Witnefles were bepond the Seas. 
The Plea was of the Uerdif, and that the effett of the 
Lettet was given in erm 
wes aol 55 191 bend 343 ng 
On debate, allen, Thar the was ue n - 
dent of « Bill in like Caſoihet Vadias baibWbre — 


be for a and 
eee? ee ü ur: | 


dere; And aß to the All 
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mast. cee, 
r-Deſendant's 

dat na fach''mattee gzetenmay 

on'df the Patt nne 

deing beyond Seas, if: intif.couls nut ann w. pro t 

e e ee eee Cn 

at Law; 4$0Caourtthoeedoald havetarythe mah Any 

the Caſe was reterted e and 

Demurrer allowed, 
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oer bil BakinglaG. May 26. * 201 
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b * 36 33 


e Bill das 10 viſcover a Writing, which 'tis ſup 

2 the Defendant the Lavy i of had con- 

cealed; ſhe having gotten a Trunk itings by 

Trick from a aller of the Court. Che Defendant bad 

Anſwers, and delayed. the Plaintiff 

* —— — the _ moe 72 — 

to upon Intetrogaories; now, upon 

| one of her Counſel <ouvlp attend in the 
when. he was examined, to IAA 
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Love aud others, again Baker, Roll, and Clutterbuck. 
May 28. 


e Defendants bzought a Joint-AX#ton at Leghorn 
againſt the Plaintiffs, and had there arreſted the 
aintiffs Gods. The Dekendant Baker being here, and A 5 ſery'd 
the other Defendants at Leghorn, Baker anſwered here, and on a Defendant 
by Over a Subpœna left with him was to be god Service here, ordered to 
fo: the other Defendants, and thereupon an Attachment f. —— 
foz want of an Anſwer ; and upon this an Jnjuniton was ben du e r 
granted to ſtay the Defendants P2oceevings at Leghorn. he Seas — 
Now the Defendants moved to diſſolve the Injunckton, and 
inſifted it was a new Caſe. 
The Lozd Chancelloz conceſved it to be a dangerous 
Caſe to ſtay their Suit there, and ſo depzive them of their 
Remedy. Co which tt was anſwered, All parties might have 
Juſtice, and be fully heard in this Court t but the Plaintiffs 
would be without Remedy, if the Defenvants pzoreeved at 
Leghorn, and got poſſeſſion of their Gs. And the Court 
declared they would adveſe with the Judges herein; and af- 
terwards the Lozy Chancelloz declaren, he han avbiſey with 
the Judges, and that they were of Dpinion the InjunTfon 
ought to be diſſolved. Sed quære, fo2 all the Bar was of 
another Opinion. Jt was ſaid, The Jnjuntion did not lie 
fo2 Fozeign Juriſditions, noz out ofthe King's Dominions, 
But to that it was anſwered, The Jnjuniion was not to the 
Court, but to the Party. . 


The Lord Chancellor. 
Smith againſt Pemberton. May 30. 


pe Pottgagee had aſſigned the Yottgage. The Mert. 
gagoz comes to redeem. The Queſtion was, If what 
was really due to the Morrgagee when he aſſi 


ned, for Principal 
and Intcreſt, and paid him by the Aſſignee, Would be taken as 


Principal, or ſo much only as the Mortgagee firſt lent? 
R 2 Dpdered, 


22 * 


kn 
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oney really Ozdered, That all Moneys really paid by the Aſſignee, that 
_ Did by was = to the Mortgagec, would be Principal to the Aſſignee, 
theAſſigneeto the Put the Account between the Yoztgagee and Aſſignee wag 
Mortgage, to be not to tontiuve the Poztgagot, but the Baſter to ſee what 
eaken as Principal was really due at the Aſſignment, and whether he had really 
againſt the Mort- aid the Money; ko; if the Aſſignment was colourable, it 


gagor from the 


time of the AMgn- would be otherwile,  £ +4060, eint 5 
The Lord Chancellor 
Chief Fuflice Bridgman. 
Baron Turner. ou 
| The Maſter of the Rolls. | 


Lord Digby againſt Langworth. May 30. 


'Þether Tenant in Tall of a Truf, Remainder in 
— 4 With to another ; ff the Tenant in Tail by ſuffering 


Tenant in Tail, a Kerovery, that Recovery wall bar the Remainder, which 
with Remainder ig no tetticb Intereſt veſted, 


in Tailtoanother, Btidgctan Was, of Optnton tt ſhould not. But it was re- 
ſhall bar the Re. gory om to 4 Taft, and the Judges to conſider of it. Sec the 
mainder, Cafe of Goodrick und Brown befvze, fol. 49- i 


J. Lord Chancellor. 
en! _ Fuſtice Bridgman. 
Fudge Archer. 
Sherly Eſqure, againſt Fagg. June 1. 
Upona PL EA. 
e Plaintiff by his Bill made Title to the Lands in 
| Queſtſon 


by an Jntall of bis Gzeat-Gzandfather, 
9 Jac. whereby the Pzemiſſes were Umited to the G2eat- 
Gauvfather fo2 Life, Remainder to the Plaiutif's Gzand- 
father by Name fo Life, Bematuder to the Platutiff's Fa- 
ther by Name foz Life, Remainder to the firſt Son (which 
the Playntiff is) and othg Sons in Tail, and ſhews how 


by 
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by virtue of thoſe limitations the G2eat-G2audfather, Gzand- 
father and Father did enjoy . 1 reſpetive Lives, and 
the — s Father died udout ten years ſince, the Plain- 
A Purchaſer from 


tiff 19 7 nt of n 117 - and that the Pla nr 
2 2 oy 
that Sit — A. uf Lands which 


tred into 0 — B. makes Title to, 


agg ako 
ſame among them — i the =_— Li getting — 
Settlement, aun did con aid Sir waling our B. 
John had götten into his hands be kr Wen ; a Re- - — ag 
ward to him, oz otherwiſe 3 and be had altered and confoun- | Caſe 4 
+ ded the Bounds and Names ot the Land: And co to have | 133, 134 
a Diſcovery of rvg um: ro the — of Settlement, 
and delivery the ſam 
The ol he he Fa ed, oP 87 paid 
to * —— of Ther, how purchaſed the Premiſes of him by 
god Conveyance at Law; and vemand 8 JADE 5 145 
cher he ſhall further diſcover his f. e, or an or Evi- 
dences to weaken it? And upon long debate, after a Caſe 


—— the whole Curt ma okNularsthat the Plea was 
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The Lord Chancellor. 


Baker againſt Shelbury. 10 February. 


be Bill to be relfeved againſt an Appzentice, 

Bond and Articles, and to have them up, Upon 
beating, owered that the Defendant do within a 

The Maſter or- certain time (viz.) one year, ming his Acton, and go to 


dered within a Trial thereupon foz his Damages: oz in default thereof, 
| Qhort time to ſue the Bond and Articles to be delivered up. And the reaſon 
his that was given was, That if it were at the Defendant's 


Indencurey or u, choice tv ſtay bis Ation as long as de pleaſed, he would 
Aver em up. Fay till the Plaintiff's Witneſſes were dead. And it was 
ſald it was uſual in the Cafe after Appꝛentices were out of 

their Time, to erhibit a Bill to put their Baſter to ſue 

their Covenants within a certain time, oz elſe to deliver 


up their Jnventures. 
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The Lord Chancellor. 


Digardine againſt ift. February 22. 


Pon a Yotion, it was ozdered, That where one of the The Solicitor to 
Bail at Law for the Plaintiff had proſecuted a Suit in pay the Coſts 


uity in the Plaintiff's Name in his abſence, che Plaintiff not where the par: 
being 1 be found, ade aid pron hs Bl ing abſencs himſelf, 
out the Cauſe in this Court as P and icitoi 


the ſecond. 


Fer While © ns 0 hn 


Baron Turner. 


Drake againſt the Mayor of Exon. February. 


Lefo2 and Leſſee foz years, the Leſſo; covenants with Conmiſſioners of 
the Leſſee and his Aſſigns to renew, then the Leſſee Bankrupe cannot 
omes Bankrupt, and Commiſſioners of Bankrupt aſſign gu Cove- 
this Covenant. — 
Defendant, the com) to him. The Caſe was re- : 
ferred to Juſtice Windham and Baron Turner, and they cer- 
tifled — ought not to be relieded; and ſo he was 


Serjeant Nudigate, who was Counſel in this Caſe 
the Datenvant, od, "Je had been talen inthis Coure, that e ter 
Commiſſioners of Vankrupt might aſſign an Equity of quity of Redem- 
Redemption of a Poztgage. But quere3 foz it ſeems to pn? 


he Aſſignee bzought this Bill to have the wt i» e Leaſe 


all. 1 Fl 


—_ "Term. Hill. mY 8 78 Car, II. In Canes, 


be againſt the Statute, which enables them to the benefit 
of a Condition that is perkozmed, and not fo2feited, 


The Lord Chancellor. 
Judge Windham, 


J 


Lawrence again] Brafier, 


Money fly Bond was entren into deſoze the mars, aa 

1On 

— to 1 an Dt Ker, which pou N years by the of 15 

Office, out of . he ether 

—— ee ryvi {fl to be celteded 

iſſue, taken away. ond. The wg Er the Office ront 
We Fatt pat 7 he rei TD fern fo the 58er he 

annum 

of de Vier having the * 4 Bred RO 
ought not to gy hurt in Equiry; without n nceo7 
ding to the Condition. 

Jt was decreed, That the Sl ſhould pay the 40 l. per 
annum foz ſo many years «as the Mitre continued, and there- 
upon the Bond to be delivered up. 
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neren upon long Dedate, That Depolitions of Wiſt- Depoſition in 
neſſes taken in a fozmer Caule — — fince, former Cauſe ho- 
where the ſame he ÞL were under Examination teen other par- 


and in Jfſue as in this, (the Point being concerning J. , read againſt 
cumbꝛances and Dampnification in both . weite de co, ben clums 
made uſe of in this Cauſe, albeſt' the n this den parties. 
Cauſe, and thoſe under whom de t 8 7 936, 233 
Parties in the kozmer Cauſe, inaſmuch as the bw. 96. 6. . 
tenants were then Parties, and the now Plaintiff's 7: Hard. 75. 4 TH 
tle did not then appear, and the Witneſſes were dead, 24. _ 
And Pyeſivents were cited foz this between Trinity-Hall 

and Doctors- Commons, where Dꝛ. Nonth's Depoſitfonsg ta- 


ken in a fozmer ancient Cauſe, where neither of the now 


Parties were Party, was read. And the like between Cul- 
ton and Vaughan. . 8 


Term. Paſch. 18 Car. II. in Canc' 


T he Loyd Chancellor. 


| Metcalf, May 16. 
Where the Heir cal about 6 dnd ane Polit be- 


. a 5 
TIN u 
being forced to «0 b ned ligoz having paid a Debt of his 
pay the Debt of Anceſtoz's upon Bond, might be reimburſed his Boney by 
his Anceſtor, ſhall the Erecutoz the 7778 1. hav perfoutal Aﬀets, the 
recover againſt eit being fozxced to pay the Debt by a Suit, it was de- 
the Execuror. creed the Executoz ſhould reimburſe the Þefr as far as there 
were perſonal Aﬀets come to the Erecutozs hand. Any 
upon Exception taken to a Repozt in this Cauſe, which 
came to be heard befoze Mr. Baron Atkins, 29 Juni, 1668. 
there was this Point: Whereas A. alone was bound to the 
Teſtat We vAivened up the Vond, and ta ano- 
ther to htmſe1f fo2 the ſame Debt, whereby, as was alledg⸗ 
ed by the Councel of the Erecutoz, the Security was bet- 
tered; And whether this in Equity could be charged. as 
Aﬀets in the Executo2's hands, he having delivered up the 
old Bond? was the Queſtion. 
Where the delive- Againſt the Executed it was inüſten, That the taking the 
ring up of a Bond New Bond had alter d the Poperty of the Debt, ſo that if 
by the Executor, the Executo2 died Jnteſtate, dis Abnitnitrato2 would have 


tage agai 


and wha a new the Debt; whereas if it had reſted on the old Bond, the ad. 


Bond to himſelf miniſtratoz de bonis non of the firſt Teſtato2 ſhould have it 


for the uo A ſubjef to the firt'Teſtatog'p Debts; It was admitted that 
A charge at Law this did charge the Executoz as a Converſion and 

tha Executor with egript of ſammuch of the ELate, But it was | 
payment of in Equity be having taken the ſame perſon, ann othy 
lt 


Money. bound and ging 46; align. the; Bond to the 0 


x 


intif in Equity, as here. And it was ruled, That the 


nalen B not to charge bim, efpectally when the Heir 18 


x Wound not be charged with the Honey by alter- 
4 (og the Soc but that be would aſſign the Security to 
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The Lord Chancellor. 2 
The Maſter of the Rolls. 


Smallpiece againſt Anguiſh. May 25. 


gr — 
a ma one t wn f 
died in the great Sickneſs in London, and that the Defen- for 2 Eftare not 
dant was Executoz of it: whereas there was no ſuch real 2 ben n Nie, 
Will, but obtained unduly, and that was conteſted in the Bens g 
Spiritual Court 3 and yet the Defendant in the interim Title to the Exe- 
being inſolvent, endeavoured to get in the Debts due to cutcrſhip were 
the Eſtate, The Defendant demurred, foz that the Bill {errled in the Spi- 
contained no Equity, and the Siggeſtion of Jnſolvency ritual Court. 
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In Court. The Maſter of the Rolls. 


Knipe againſt Jeſſon. November 1 3. 


pe Defendant (mptoyed the Pfaſntiff as his Fato2 
beyond Dea, and bzought an Aﬀton of Account a- 
| — = > ng gainſt the Plaintiff here at Law, and had Judgment 
quod computer. The Plaintiff brought his Bill here to have 
an Allowance upon Account foz what he had ſaved in not 
paying the Cuſtoms to thoſe Gods (which could not be 
allowed befoze the Audſto?, as was ſa(d); and an Allowance 
was decreed to the Plaintiff foz the ſame againſt the De- 
fendant the Imploper; and ſo it was referred to a Maſter 
to take the Account. Vide Smith and Oxenden, f. 25. and 
Borr againſt Vandale, f. 30. 


The Factor (not 
the Imployer) to 


SESSDS 5 Fa 
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Hampden againſt Brewer. November 9: ON 
On a Demurrer. 


Ichard Hampden made the Plaintiff and his Mivoum To Executor 
Erecutozs, under this Condition, That if the t- (the one conditi- 
dow marrted, her Erecutozſhip to ceaſe, and the Plaintiff cual) are parties; 
to be ſole Executoz, The Plaintiff and the Widow exhibi- r. Condition is 
ted the Bill, to which the Defendant anſwered, and ſeveral ©... muſt re- 

Overs were made, one (inter alia) by conſent to refer Mat- „„. 
ters finally to be determined. Then the Widow ma 
and it became a Queſtion in this Caſe, Whether the Plainti 
might upon that Bill, (wherein there was no mentton 
that the Midoms Erecutoz1hip was Conditional, but the 
Bill was by both as Executozs General ) or whether he muſt 
bring a Bill of Reviver? Aud upon a Reference Point 
to Chief JudGice Bridgman, he was of Opinion Font dung 
a Bill of Reviver ; though Serjeant Fountain, upon p2ovu- 
cing the Ain under Seal, whereby it appearedthe Widows 
EreeutozHip was conditional, ut ſupra, vidialift, That there 
was ns need of Reviver, This was the Reſult of the fop- 
mer Debates. | | . 
A Bill of Reviver was dzought, which was to revive all the Demurrer,becauls 
fozmer Pꝛoceedings, and particularly the Omer by conſent, wore was pet 
The Defendant did demur to the Bill, foz that it ſought to o de ori 
revive that O2der, whereas the Feme was a party to it; ann 
che being married fince her Erecutozhip, conſequently her 
conſent was determined. And upon Debate (which was the 
only Cozk of this day) the Demurrer was allowed. 


In Court. The Maſter of the Rolls. 


Underwood againſt Staney. November 24. 


TT ve Obligee in a Bond of twenty years olderhibits his obligee in a Bond 
Bill againſt the Adminiſtratoz of the Puncipal and loft, hath remedy 
the Surety (upon loſs of his Bond.) The Adminiffratoz againſt the Surety 
ſaith by his Anſwer, that he hath no Aſets. Upon hearing in Equiry, 

the Cauſe, it was diretted to a Trial, (Whether W 


_—_— 


Poſt i120 
Latch, 24, 145. 


Obligee in a vo- 
luntary Bond loſt, 
hath Remedy in 


Equity. 


Loſs a 
— of a 


Promiſe, as Profit. 
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had (calcd and dellbered the Bond; and a Aerdit had pal. 
ſed againſt the Surety, (viz.) That he had ſcaled and entted 
into the Bond. And the Cauſe coming back to this Court, 
and the Plaintiff's Councel pꝛaving a Decree fo2 the Jlain- 
tiff's Debt againſt the Surcty, Serjeant Fountain (not of 
Councel on either ſide) ſaid it was vonbtful whether Equicy 
ſhould in this Caſe bind the Surety, who was not obliged 
in Law, but in reſpeit of the lien of the Bond; and that 
being loſt, and the Surety having no benefit by (no2 conſt 
deration fo2) being bound, be thought Equity after ſo long 
a time ſhouly not charge the Surety. The Paſter of the 
Rolls ſa(d he would ſee to moderate and mediate this mat- 
ter between the parties; in ozder to which, he was ſeveral 
times attended by the Plaintiff; and the Defendant making 
default, he decreed foz the Plaintiff. And afterwards the 
Cauſe was upon a Caſe made, bꝛought befoze my Lozd Chan- 
celloz, who was of Opinion with the Paſter of the Rolls, 
and decreed it foz the Plaintiff. | 
Jt w the Debate of this Caſe (aid, That if a Grantce 
ina vo Deed, or an Obligee in a voluntary Bond, loſe 
the Deed or , they ſhould have — — the Gran- 
tot or Obligor in Equity. Tamen quære. 
ſtake in the Pzincipal Caſe, where the Bond was foz Money 
lentz and though the Durety had no advantage, yet the 
_— had parted with bis Boney, and Loſs is as god a 
deration foz a Pꝛomite, as Benefit oz Pzoſit. 
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In Court. T he M. aſter of the Roll, 


Dr. Thorndike againſt Allington. Januar. 26. 


Deviſe was to.the Plaintiff by the Defenvant's Fa- 
A ther (whole Son and peit the Defendant was) 
of 201. per annum out of a Rettozy, with a 1 
1100 
b 


of Diffrofy fo2 nonpayment, /. rn. | 
Che Glede belonging to the Reftozy was but of 40 s Remedy ſn Equiry 
annum, and the Tpehe wot being dubher ur Law th u BU Renin Equiry 
Areſs, and ſo no ſulkicient Remedy at Law fo2 the Rent; the Remedy at 
thereupon the laintiff tought his Bill to habe the whole Law is not ſuffi- 
Retozy able to the Rent, and the Difenvant vecreed! to cienr. 

pay it. On the Defenvant's part it was /tntey;'That this 


Court ought not to extend a'Remedy beyond hat the De⸗ 2 
ed 6. 146. 


vilo2 appointed, and the Plaintiff muſt take ſuch Remedy — wh 
us by Law he might. To which thePlantif's' Comncel re. 5%. 147, 185, 


K 


(en, That the Deviſoz gave the Annuity out ok the whole 
eXo2y, and intended the Cythe as wen as the:GltbeGould 

be [ſable to it; and that in cuſe of a Rent ſeca, where tho 

Ozantee hav na Seilen, this Court han frequentip\given Reat-tock with- 
Relief by Decree here. But the Dekend unt 's Councel in- out Seiſin recove- 
ſiſted, That that was not like this Caſe, becauſe in chat rable in Equity. 
Caſe there was no Remedy at Law at all, Thc 


——— — — 
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"The perſon made The Court decreed, That the whole Reto be liable to 

liable to the Ar. pap the Annuity, and that * 22 do pay the Ar- 


rears of Rent, with 
—— nat rears and Coſts, 


chargable at — 


The zune of ty Rolls oy 


Ft; 34 


Beverſham bens Spighol un 11. 


i £3 
| UL) þ 


junction not to Perpetual Jnjun#ion ne againſt the Defendant 
— a Will in not to pzove a Mili touching a Perſonal Eſtate on- 
he — a the Pzerogative Court. 


But note, Thar in this Caſe it wasdikeced by chis Couk to be 
tried at Law, Whether a Will or no; and found againſt the 
Will and then this Injunction was awarded. 


The Lord . 


Super againſt Smith Knight * Dane e his 
Mie, and Touch. 3 


| A ws 
# K 
Pon a Re. beating beloze tbe Law Chancellos, Six 
Edward Zouch:(et5ed in Fee of Lands, ſettled them 
ruſtees after bis death fo2 payment of bis Debts, and 
nies; leaving the Defentant Zouch bis Son and Þeir, an 
Infant, and the Defendant Dame Dorothy his Midow: 
Sbeentreth upon the Lands, and taketh the P2ofits, (the 
Trufees not at all acting) then the marries Lloyd. After 


Smith intermarries with Dame Dorothy, and ſhe ALL 
receipt of the ÞPtofits till that time, the Defendant Sm 
continuen to receive the Rents until the Defendant 7 

tame ot age. The Plaintick was a Credito2 ot Sir Ed- 
N ward Zouch, and big Bill was againf the Þeiv of Sir 


r n! and the Truftees to have bis Deut 
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This Cauſe being firſt heard at the Rolls, it was 
there vecreed, That the Plaintiff's Debt chould de paid, 
and that both the Lands and Smich (in reſpet of the Po- 
fits taken by Dame Dorothy and Lloyd and Himlelf) ſhould 
be llable to the payment thereot z wirh this, Chat t it fell 
on the Heir to pay the Debt, he ſhould have the benefit of 
the Decree to reimburſe him againſt Sir -. Smith, lo far 
as the Profits taken by Dame Dorothy, Lloyd and Smith 
did extend. 1 G6 11301, 201 1? 2 Ok ; 


From this Decree Sir. .. Smith and his Mike Whether the 20 
appealed, And fo Sir.. .. Smith it was inſiſted, That — 2 Pro- 
he ought not to be charged with the Pzofits taken by deneſie en 
the Lady, 02 Lloyd her fozmer pusband; and farther, fa uaken by the 
Erecutrir. —_— former 

| usband during 

The Argument on Sir.... Smith's part was thus: their Coverture. 
Either the Profis taken by the Lady and Lloyd were taken 
by Right (fo2 there was a pzetence ſhe entred on the Lands 
as part of her Joynture) o2 by Wrong; It by Wrong, then 
Lloyd the Crong-doer being dead, the Torr was dead with 
him, and ſo there was no Remedy to be anſwered fo2 that 
Wrong ; and compared this Caſe to a Treſpaſſer, and the 
— 2 dead. It by Right, then not anſwerable over 
02 them. ; 


Serjeant Maynard. fog the Þeir inſiſted, That both by 
Law and Equity Sir. ... Smith and the Lady were 
anſwerable fo2 the Pzofits taken by the Lady, and after 
by Lloyd; as if Feme, Tenant pur vie, marry, and the 
Þusband doth Caſte and dies, Caſte lies againſt the 
Mike. And compared it to the Caſe where a Feme 
Executrix takes a Hugband that waſts the Teſtatoz's 
Eſtate, a Devaſtavir lies againſt the Feme after the 
Þusband's Death fo2 the Maſte of the pusband. And the 
Feme, by her entring and medvling, had made her ſelf 
liable to anſwer what ſhe had took as a Debt; and 
Lloyd her Pusband, upon his Marriage, continuing to 
take the P2ofits as the did, its a Continuance of the 
Urong the did, and by colour of her having entrev be- 
foe and taking the P2ofits, made her liable fo2 her own 
Receipts, as a Debt owing by 5 And her 9 

t 


/ 
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with Lloyd, which is her own At, cannot diſcharge ber 
(elf ; and the Þugband muſt be looked upon as ating in 
this Caſe, by reaſon of the Wife's ſo acting befoze. And 
ſo, the whole Matter, the Court conceived the De. 
cree juſt, and that 
chargeable with this Debt. But upon the pzoof that 
other and the San were related to the Earl of 
- x it was referred to him to moderate the matter it 
z (f not, then direted a Caſe to be made. 
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Pick p Quer. Tt 1s but reafonable, that if a Tenant 
be put out by ſuch againſt whom he can have his Remedy 
over, that he notwithſtanding be liable to pay his Rent to 
the Lefſo2 : But here the Þlaſatiff hath no Remedy over; 


and it was an at of Fo2ce in the Parliament, which is par- 
doned by pat Act of Oblivion, and ſo no Remedy over, and 


the King bath pawoned all his Arreats of Rent. The Law 
of England in cx vi teemind, firifter in the matter of Rents 
than other Nations; fo2 redditus & reddete is accepted as 
reſtituere, and render implies apprendre. 


Wheeter Tenants, Maynard for the Defendant. The Plaintiff hath a piti- 
held ove by force ful Caſe, but not ſuch as this Court can relieve ; to; the 
by Soldiersin time Law and Equity is all one in this Caſe; and if the Mat⸗ 
| of Rebellion ſhall ter be no good Bat at Law, it is not good in Equity. 
for the time be ce- And he tuſied, Chat if Rebels the King's vwa'Dubgetts vo 
lieved in Equity an aft of Fore, and hold a Tenant out, that is no Equity 
ainſt payment to excuſe htm from payment of his Rent; and cited the 
"Equites ſequirar Cale of Carter and Cummins about two years ſince in this 
Loem.  *— Court, where the Plaintiff being a Tenant of a Wharf, 
Carter and Cow. Which by an ertraozdinary Flood was carried all away, 
min: Calc. brought bis Bill to be relfeved againſt paying of his 
Rent; but all the Kelter he hav was only againſt the Pe- 
nalty of the Band, which was byoken ted nonpayment of 
the Rent; and the Defendant ozdered only to bzing Debt 
foz his Rent. And he inſiſted, That a Surrender of Lands 
is no cauſe to; appoztionment of Rent, which is fronger 
than the Pzünctpal Caſe. The Low Chanceſto? tok time 
annette. but declared, if he could, he would relieve the 
[ rift, . | 1 Wh | 1 


Frank again} Frank. May 17. 


Pan frtzed in Call of Freehold Lands, with Re- 
nizinder to bis Eder — — and of Coppbold 

in Fer, deviſeth dis Lands to his younger Biother, 
and the Copphold Lands to bis eider Bot her, and dies. 
he Deviſers agrer by titing under their bande, that 
Lande be enjoyed by them reſpeitibely accop 
ngly; and to maw on this Agreement, the younger B20- 
ther pꝛetends the Deviſoz did ſuffer a Recovery of the Free- 
hold 
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hold Lands, and pzoduceth an Eremplification of a Reto · 


very. Aapon ſearch, it was found chere was a Writ 
Entry bꝛought, and a (Uarrant of Attozney to appear 
entred; ſo that had the party that ſuffered the Recovery 
been living, he might have perfefed the Recovery; but 
there is no Recovery of Reco, The elder Bzother be- 
ing tufozmed there was no Recovery upon Reco, and ſo 
the Deviloz could not deviſe the Freehold Lands from 
him, and he being in truth entitled to the Copyhold as 
Heir at Law, and not by the Mill, no Surrender being 
made to the uſe of it, bzought his Aﬀton at Law to reco- 
ver the Freeholy Lands. The pounger Bzother erhtbits 
bis Bill upon the Agreement, and pzetends there was a 
Recovery, howbeit the Aecom was imbezeled, and pays 
he my oy accowing to the Agreement between him and 
S D20ryer. 
And upon hearing at the Rolls, it was decreed, That he 
ſhould enjoy the Freehold Land, and an JnjunTion awarded 
to ſtay the elder Bzother's Quit. | 
From this Decree the elder Bzother appealed by Bill 
of Review, and upon hearing of the Bill of Review, it 
was inſiſted fo2 the Plaintiff therein, That the Agreement 
between the two Byzothers was parol only, and that the pꝛe⸗ 
tence of a Recovery was a Fraud, there being none; and 
that if there was an intention, and it was never exetuten, 
that intention can never found a Decree againſt the Sta- 
tute de Donis; and that the Agreement voth not alter the 
Caſe, it being introduced dy Fraud, there being in truth no 
Recovery, noꝛ no Surrender of the Copphold to the uſe of 
the Mill. So that the Plaintiff in a Bill of Review ought 
to have both Freehold and Copyhold. | 


Maynard for the Decree. The Queſtion is not, Whe- 


ther the Recovery ſhall. bar or not? but, Whether here ' is 


not enough to fortifie and execute the Agreement? pe ftt»- Where an 


ſiſted farther, That the Plaintiff had departen krom his went, — 


Title to the Freehold Lands ; and though the Agreement ccived upon 


was not ſealed, yet it was under hand, ſo that the certain 


Agreement, and that in that reſpeft the:Decree' was well 
grounded, and ther eupon the Bill of Review was viſmniſs'd 
with Coſts; foz modus & ' conventio vincunt Legem. 0 
that in this Caſe the Agreement of the party, upon' con. 
ceit he had not (when in truth he had) @&-Titie to permit 

an 


mi- 
ſtake, ſhall bind - 
ty of it was not to be viſputed; and fo relied upon the be Party. 


* 
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Hard, 209, 104. 
Pol. 219, £44: 


Rip. Chan, Part i. 
195. 


Errors in Law. 
Error 1. 


Sollicitors aſſent- 
ing to Interlocu- 
tories may bind, 
but not to final 
Reference, 


another to enjoy Lands, ſhall foz ever bind him; and pet 
= - ——— both appear to be upon no valuable Con- 
a 


In Court. The Maſter 4 the Rollt, in the 
abſence of the Chancellor. 


Colwel againſt Sir William Child, a Maſter of this Court. 


LL parties to a Suit here conſent to refer the whole 
matter to Serjeant Maynard, finally to be heard and 
determined; and Old Child, the now Defendant's Father, 
flgnified bis conſent by ſubſcribing a Paper foz that pur- 
poſe, ſo as the Award was made by a certain day limited 
in this Paper. That clapſed, and then the Court in pze- 
ſence of all parties but Old Child, (who was then ab- 
ſent) by the aſſent of his Sollicitoz referred it back to Ser- 
jeant Maynard; but it was not inſerted in the O2der, that 
he ſhould finally determine. Upon this, Serjeant May- 
nard made an Award, which was afterwards decreed, un- 
leſs Cauſe ſhewn. Old Child ſhewed fo Cauſe, that he did 
not conſent; and bis Sollicitoz made Oath he did not 
conſent Serjcant Maynard ſhould finally determine; pet the 
Award was decreed. Pereupon a Bill of Review was 
bought, and Erro aſſigned; and upon the hearing of this 
Bill of Revicw, it was inſiſted, That the matter of Old 
Child's diſſent was dchors, and not contained in the De- 
tree. And it was (aid, The Court could not take notice 
of that, inaſmuch as there did not appear any diſſent in the 


Decree it ſelf. | 


Firſt Erroz aſſigned was, That the Aſſent of the Solli- 
ciror ſhall not bind the Party. Againſt which it was ob- 
jeted, That Sollicitozs are. here as Attozneys at Law. 
And if an Attozney confeſs Judgment, the party is bound 
by it; and that uſually Sollicitozs are looked upon here ag 
Attozneys at Law; as fog inſtance, Jn a Maſter s Repozt 
made in the pzeſence of Qollicitows. But it was answered 
and reſolved by the Court, That although Sollicito2s aſſent 


to Interlocutozies may bind, yet it cannot bind to a Re- 
ference 
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ference finally to determine. And it was ſatd and admitted, 
That an Attorney's aſſent to an Award ſhall bind his Client. 
And this Erro2 was declared by the Court to be god cauſe 
of Reverſal. And it was declared it ſhould not lie upon the 
Plaintiff to ſhew Old Child's diſſent ; fo2 it appears upon 
the Decree, that it was the Sollicitor's aſſent; andif the De⸗ 
cree want a ſufficient foundation, it is Erro2, and the Plain- 


tiff ſhall not be put to ew a Negattve. And the Plaintiff's Award ſer aide, 


Counſelcited a Caſe between Brooks and Dickens, about 16 2. for that the party 
where an Award was ſet aſide fo2 that the party did not alu. did not actually 
ally aſſent to the Reference, and yet attended the Reference _ unto the 
in the buſineſs. | . PRIOR, 


Foz that the Award was but foz parcel of the matter in 1 Frror 
Controverſle, and not of the whole matter, whereof the Re- award crroncovs 
ference was to determine. And this Error allowed. for that it's but of 

, part of the mat- 

Foz that the Decree was impoſſible; fo2 by the Award (de- ters referred. 
creed) Old Child was to pay a Sum of Boney 24 Jan. 1654. 3 Error. 

02 ſurrender an Eſtate; and the Decree was dated after the Decree impodi- 
_—_ 1654. and ſo impoſitble, And this was allowed ble. 
ro T. 


F N that the Award was repugnant 3; fot it awarded Old a "IE | 


Child to delfver up an Obligation of 8001, in ſatisfaltion of Decreerepugnant. 


400 |. of :000 l. which he was to pay, and to bacate a Suit 
in ſatſsfatfon of 600 l. reſidue of the ſaid 1000 l. although 
there was not any reſidue after the 400 l. and 500 l. ſatis ſled. 


And this was ruled to be for Error alſo. And ſo the Decree was 


reverſed. 


Then it was moved, That the Sollicicor who aſſented, and 
who was now Sollicitor in this pzeſent Cauſe, ſhould pay 
Coſts to the Defendant Dꝛ. Child: but reſolved he ſchould 
not; fo2 that the aſſent he gave was in Court, and the Court 
knew ſich aſſent would not bind the party, and twas the 
folly of the other party to pzoceed on that aſſent. 


The 
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Whether the 
Mortgage-money 
belongs to the 


Heir or Executor 


of the Mortgagee. 


The Maſler of the Rolls. 


SH againſt Smoult, January 21. 


"We Queſtion was, Whether the Mortgage Money ſhould 

be paid tothe Heir or Executor of the Mortgagee ? Ann 

it was fo the Heir inſiſted, That it was ruled in a Caſe be- 
tween Tilley and Egerton fn Michaclmas 1660. heard by the 


Loꝛd Chancellor, aſſiſted by the Lo2d Bridgman, there being 


no defet of Aﬀets in the Executoz's hands, that the Heir 
ſhould have the Money, who is to convey the Eſtate, And 
this was ſaid to be the firſt Pꝛelldent of this kind. The 
Court will ſee Pꝛeſidents. 

And afterwards, about Michaclmas o) Hillary-Tcrm, 1667. 
the pzincipal Caſe was heard befoze the Lozd Keeper Bridg- 
man, where the Ozder in the Caſe of Egerton was pꝛoduced; 
but in the principal Caſe there appeared to be a Vond koz 
payment of the Moztgage-Money, which goes to the Ere- 
cutozs; And the Condition of the Redemption was upcn 
payment of the Money to the Erecuto2s, &c. (without na- 
ming the eit.) So it was ruled in the pꝛincipal Caſe, That 
the Money ſhould bs pald to the Executoz. But the Lozd 
Keeper ſaid, That if the Condition of the Redeinption had 
been to pay the Money to the Þetr 02 Executoz, and no Bond 
were in the Caſe, noz no want of Aſſets of the Perſonal 
Eſtate, it might have been otherwiſe. And in the Caſe of 
Egerton, in reading the Order it did not appear how the 


Conditſon was penned; but the Court now tak it that the 


Money was payable tothe Heir by the Condition. Saint John 
againſt Grabham, 11 Car. 1. adjudged by the Lo2d Keeper, 
That the Þeir, and not the Erecuto?, ſhould have the Mo- 
ney, being payable by the Condition to the Detrs oz Aſſigns 
of the Moztgagee. 


El 
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Elſton Wallis and others, Executors of Anne Smith, againſt 
Sir Thomas Crimes Baronet, John Scot Eſq; and 
others, June 4. 


N 1656. Dir George Crimes, Father of the Defendant 
Dir Thomas, and whoſe eldeſt Son the Defendant Str 
Thomas was, demiſed the Lands in queſfion to Anne 

Smith fo2 2000 J. ko; 2000 pears by way of Mortgage, 

Sir Gcorge then being in Poſſeſſion, and taken to be the 
abſolute Dwner. 19 January, 1643. Sir Thomas Crimes, 
Father of Sir George, had conveyed the Pꝛemiſſes to the 
Dekendant cot and others, and their peirs, upon Truſt, 
that if Sir George, wſthin ſit months after his Father's 
veath, ſecured to the Truſtces 50 1. fo2 the benefit of Sir 
George's younger Childzen, then (after ſuch Security firſt 
given to the Truſtees) to convey the Pꝛemiſſes to Sir 
Gcorge and his Heirs as he ſhould appoint : And till the 
tune limited fo2 giving the Security, the Truſtees to ſtand 

' ſetzed to the uſe of Stir George's eldeſt Son (which Sir 
Thomas is) foz his Maintenance; and in default of ſuch 
Security, the Truſtees, at the requeſt of Sir George's - 
eldeſt Son, to convey to him. This appearing to be the 
Caſe in p2oof upon a Bill erhibited by the Plaintiffs to 
infoxce a Redemption, oz to hold — ot Equity, 

the 
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A breach of aCon- 
dition precedent 
relieved in Equity 


as in the nature of 


a Penalty, 


** 
the Court decreed that the j-lutntifis do hold and enjoy 
the P2emiſſes for: Security of the 20001. with Intereſt, a- 
gainſt the Defendants and all clatming under them, charged 
with the 5001. to Sir George Crimes 8 younger Childzen 
from the time the Plaintiſf came into Poſſrſion, and that 
the Defendants do accordingly execute Convevances, unleſs 
the Defendant Sir Thomas Crimes do pay the Moꝛrtgage⸗ 
Money and Intereſt by a day. 

The Defendant bzought a Bill of Revicw to reverſe this 
Decree; and foz Erro2 ſhewed, That in default of giving 
Decurity in fir months after Sir Thomas's death, the 
Truſtees were to convey ts the Defendant and his Heirs; 
and the Security was firſt to be given, befoze Sir George 
was to have any thing in the Lands; and that Sir George 
being dead, that was impoſſible, he having not given any 
Decurity. 

But upon debate of the matter, upon an Anſwer put in to 
the Bill of Review, and hearing of the Cauſe befoze the Lozd 
Keeper Bridgman, 28 Octob. 1668. he declared he ſaw no 
cauſe to reverſe the Decree, but loked upon the Condition 
pꝛecedent to be in the nature of a Penalty, and would re. 
gard the intent of the Truſt, which was to ſecure 5001. to 
the younger Childzen, which, with the way the Plaintifs 
went in this Bill of Review, could not be. And ſo diſmiſs'd 
the Bill of Revicw. 
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The Lord Keeper. * 


Hide againſt Pettit. October 23. 


bert having been a Decree in this Caſe fo a per- FEE 
| fonal Duty, and a Sequeſtration awarded againſt beg yoo! 
the Defendant's Real and Perſonal Eſtate by the — = 

late Low Chancelloz, aſſiſted by Baron Tumer: it was 

now moved by the Defendant's Councel againſt this Se- 
queſtration, and inſiſted, - That this Court did not anct- 

ently grant any Sequeftration but ſparingly, and that only 

of the thing in demand; and that the Sequeftration f 

this Caſe took moze than all the Executions at Law; any 

that Sequeſtrations had been extended (o far of late, ag 

to ſequeſter things in Audion, which no Execution at-Com- 

mon-Law can reach, and the conſequence of which would 

be deſtruive to Crade and Commerce. And beſides, when 

any Purchaſer is bzought into this Court upon the Pꝛoceſs 

of Sequeſtration upon Dequeſtration, that this Purchaſe 


tis ſubſequent tothe Sequeſtration, oz fo2 other reaſon bound 


thereby, whereas many perſons ſo bzought in are really 


Purchaſers, 02 have other god Ticles, which neither are 
| | 1 


no? 
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no} ought to be bound thereby, thoſe perſons ſo bzought in 
are loked upon as Contemners and Delinquents, and 
foxced to anſwer Inccrrogatories blindfold, without having 
a Copy of them, oz liberty toſhew them to Touncel ; by 
which means perſons coming into this Court to dekend 
their Jnfrreſt, are often thzough their own ungsktilfuſneſs 
concluded in their juſt Rights, even againſt Right, to the 
great Otſhonour of the Court and of Juſtice. But to 
matntain the Sequeſtration, it was infſiited by Fountain, 
That they were very ancient in this Court, and cited a 

ſtiation a- Caſe, 17 * Zacheverel againſt Zacheverel, where a Seque- 
gainſt Lands und tration was awarded both againſt Lands and Goods, and 
Goods. the thing decreed was a Perſonal Duty; and this Seque- 
firation was awarded by the Court, aſſiſted with the Judges, 

upon view of fonr P2eſivents, Ruſſel againſt Read: The 

Dekendant being th the Fleet, the Boney decreed was ſeque⸗ 

| ſtred, it being in the Fleet; this in the Loꝛd Coventry's time. 

The Power of the And 18 Feb. 1662. aſſiſted with Baron Turner in this pzincipal 
Chancery. Cale, and the Caſe of Bedingficld and Zouch, That a Seque- 
ſtration ſhould be the uſual Pzoceſs of this Court, andtle 

CourſeVvf the Court is the Law of the Land, and an Ere- 
cutoz might bzing an Acklon here befoze the Statute gave 
it. And it was urged, It you ſhould take away Sequeſtra- 
tion, the Juſtice of the Court would be eluſo2p ; And that 
after a Duitoz had been at great Charges in obtaining a 
Decree, if the Defendant would lie in Pziſon, there would 


be no Remedy foz the Plaintiff to come by the Fruit of his 


Decree ; and the Kemedy by Impziſonment would be ineffe- 
Wal; foz if he go abzoay, no Eſcape lies. CApon a Judg- 
ment in a Court-Baron, a Levari Fac' goes, which takes 
all the Pzofits of the Lands, and a Statute befoze a Mayo; 
takes all. And therctv1e not unreaſonable that ſo great a 
Court as this ſhould have an effeitual means of bzinging 
BSuitozs to the Fruit of their Suit, which without a Se- 
queſtration cannot be done. 

And as to ſequeſtring things in Aﬀton, there is no ſuch 
thing ſequeſtred in this Caſe. And as to the danger of 


bzinging perſons that came in fo2 their Intereſt as Delin⸗ 


quents, by means of Sequeſtration, and their being de- 
'Pzived of Councel to anſwer; that is the Caſe of every 
ecree and Contempt where there is no Sequeftration, any 
22 courſe there as well as in the courſe of Sequeffra- 


The 
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—The Court will ſee Pyefivents; and after, at another Scqueſtrarion «- 
time, declared, It was ſatisfied the Sequeſtratidu in the princi- 2 and 
pal Caſe was well awarded, and that Sequeſtrations were a ne- 7 well awar- 
ceſſary Proceſs of this Court. b 


The Lord Keeper: 


Sir Henry Henn againſt Sir Henry Conisby. October 233 


Oney of the nts was lent out by one Yarway to 
the Plaintiff, upon the Security of a Boztgage and 
ecogntzance, and the Security was taken in one Campbel s 
Name in Truft fo: the Defenvant. The Money was lent 
1659. and paid in to Yarway in 6663. and all Intereff fo the 
ſame, and Yarway During that time and a year after paid 
the Intereſt to the Defendant, but the Defendant himſelf 
kept the Security. Yarway failed, and the Queſtton was, 
Whether the payment of the Money to Parway (who had not 
paid it over to the Defendant) ſhould be taken as a good Pay- 
ment to conclude the Defendant ? 

Fo? the Plaintiff, it was laid down by his Councel as a 
Rule, That where one places Money in a Scrivener's hands with 
this general Truſt, for him to put it out where he pleaſeth, there 
by — Traſ or Authority the payment back to the Seri- 
vener is good payment. 
den fofh, He Hug 3 3 4 

D e tru wi 
his Eſtate, and he feared he ſhould be cozened; which 1 the 
laintiff's Councel inſiſted on as Evidence to pzove that the 
efendant truſted Yarway with his Money: But as t 
that, it was anſwered by the Defendant's Councel, That paid by the 
Conisby lent Yarway other Moneys on his own © wer tothe Serb 

penner t 


VS 


which he loſt, ſo might ſay he was like to 1 
e 
D 


Zo 
f 


the ſaid Yarway. But it was farther inſited by 
fendant's Councel, That the Defendant kept the 
himſelf, which clearly ſhewed that Yarway did not al 
der ſuch general Authozity as was alledged by the Pl 
tiff g Councel. And it was infiſted, That that one C 
fance would rule the Caſe ; and no man will pay 


Money due upon a Boztgage and Recognizane&cno 


295 
: 
fr 
r 


23 


— — 


94 Tom, Mich. 9 Car. Il. in Canc. 


— — 


on a Bond) withour having the Security up, and the pay- 

ment of the Boney by the Plaintiff ta the Scrivener with- 

out having up bis Security, was an Evidence that be 

truft the Scrivener mo2e than the Defendant did, (who 

w_ kept the Security himſelf) and he that truſted moſt is 
o be coz3ened, 


t 

A Caſe between Sir Gilbert Gerrard and Baker was cited 
by the Defendant's Councel, where Money was paid to one 
that diduſually receive foz the Obligee, yet the Obligee not 
truſting the Receiver with the Bond, it was held no good 


ent. 
” The Court conceives the Caſe is againſt the Plaintiff, 
in regard the Defendant kept the Security, but will ſee 
zelldents; Engliſn again& Lee, a Pzeſident cited by the 
laintiff in «655. And alter the Court had peruſed the Pie. 
s on both ſipes, Paſch. 1668, Judgment was given fo! 
the Defendant, That the payment to the Scrivencr ſhould not 
8 but he was ozdered to take the Pziucipal with. 


out Co 
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T he Lord Keeper. 


Mary Thomas Widow, againſt Edward Porter, Phineas 
Porter, and Robert Biſhop of Worceſter. Febr. 8. 


Lands in queſtion, being Copyholds of a Banoz 

whereof the Defendant the Biſhop-was Lozd, Re- 
mainder to Edward Porter. The Plaintiff had felled Trees, 
which at a Court-Baron was pꝛeſented, and found a Maite, 
and conſequently a Foxfeiture by the pomage; and the De- 
fendant Edward was afterwards at another Court, after an 
Entry made by the Biſhop fo2 Fozkeiture, admitted, and 
brought Ejetment, and bekoze a Judge of Afſtze had a 
QCerdit. 

To be relieved againſt which was the Bill, which did 
ſuggeſt, That the Timber that was cut was wozth but 4os. 
and the Eſtate 601. per annum, and that there was zool. 
worth of Timber ſtanding; and that if upon Examinatton 
it hould appear to be Waſte, the Plaintiff would make ſa- 
tisfaffton. 

The Defendant Porter by Anſwer inſiſled, That the 
Caſte was voluntary, and declared to be ſo by the Judge 

| 0 


1 Plaintiff was Tenant durante Viduitate of the 
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ot Aﬀſize befoze whom the Judgment was; and that the 
Timber felled was wozth 60 l. Upon the Þ:;ofs there was 
a great difference touching the value of the Timber felled, 
and ſome pot of a Load oz two of Boards that were car- 
rich off the P2zemiſſeg by the Plaintiff, which fo2 her was 
infſted "hr carried ta another Copyhold within the ſame 


pno2s Kit there was nat any pot that the Plaintiff han 

old any of the Timber he felted; and it was p2oved the 
Topyhold in queſtion was much out of repair, and fo the 
Plaintiff inſited, that with that Timber che intended to re- 
patr the ſame. 

TheLord Keeper. Jt was not clcar there was any wilkul 
Foxfeſture, fo2 that the Defendants befoze the Plaintiffs had 
applied the Timber, took advantage of the Forfeiture, any 

the Defendants were ever fozmard therein; and pet withal 
declared, That in cafe of a wilkul Forfeiture he would not 
relieve; and then referred the Cauſe to the Biſhop, the De⸗ 
fendant, to be Ehanceilo: in this Cauſe. . 

Apon this, the Biſhop certified the Waſte to be wilful, 
and no ground to relieve the laintiff, 

(Upon this Certificate, the Cauſe coming to be heard be- 
foze Juſtice Tyrrel (in abſence of the Keeper) he pronounced 
an Ozder to diſmiſs the Bill:; which being ſtayed by a Petitt- 

F on to the Lozd Keeper, 11 Novemb. 1668. he re-heard the 
Cauſe z at which time it was infiſted fo2 the Plaintiff, Char 
I; | the Lozd Keeper could not delegate his Jurisditton to the 
| Biſbop, as the Ozder on the firft hearing did mention; 
| which was admitted; and it was made out by Afidavits, 
\ {| That the Biſhop's Son bad taken a Bond from the Defen- 
dant porter lo; 501. if the Cauſe went fo2 the Defenvdake 
Porter. 

Upon this hearing, it was referred to a Trial at Law up- 
8 8 5 on this Iſſue, Whether the primary intention in felling the 
lingof Timberre Timber was to do Waſtc? But as the ©O2der was dzawn up, 
lie ved in Equity. the Jfſue to be tried was, Whether the ſuppoſed Waſte was 

wilful or not ? 

And upon two ſeveral Trials it was found to; the Plain- 
tiff; and ſoafter theſe two Trials, it was decreed, The Plain- 
tiff ſhould be rclieved, and the Defendant to deliver Poſſeſſion, 
and account for the meſne Profits. 


* 
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In Court, The Maſter of the Rolls. 


Saint John Eſq; againſt Holford Baronet, and others. 
February 9. 


T* Defendants Gzandfather (whoſe peir and Exe » cho;caſs 194. 
cuto2 the Defendant is) became bound wird the 9: 
Plaintiff's Father (whoſe Þetr the Plaintiff is) in ſeveral 
Bonds, as his Surety fo2 40001. The Plaintiff's Father 
conveyed the Mano of Colwerton by wap of Moztgage to 
the Defendants Gzandfather, to counter ⸗ſecure him againſt 
the ſafv Bonds fo2 40001. The Plaintiff's Father prevailed 
with the Defendants Father to berome bound with him af- 
terwards foz 2000 l. moe. Then the Plaintiff's Father 

pald off 15001. of the 40001. Debts by Bond. 

The Btil was, to be admitted to redeem upon payment Counter- Security 
of what the Defendants Gzandfather oz himſelf had Raid off given ogy one 
02 been vampnified by the Bonds fo2 the 40001. and what Debt ſhall extend 
remained unpatd of the 4000 l. And the Queſtion was, Whe- r ens y & 
ther the Plaintiff ( (inaſmuch as there was no Agreement Babe 2 
pꝛo ved that theBoztgage was to be a Security to the De- | 
fendants G2zandfather agatnſt the Bonds fo? the 20001. as 
well as thoſe fo 4000 1.) ould de admitted to redeem up- 
on payment of the 40001. without the 2000]. Aub it was 
ruled, and ſo decreed, That if the Platntiffwould red 
he ſhould retmburſe and ſave harmleſs the Defendant as 


touching the 10001. as the 4000 l. upon this Rule, He chat He that will have 
Equity muſt do 


will have Equity to help where the Law cannot, ſhall do Equi 
to the ſame Party againſt whom he ſeeks to be relieved 
uity. {3 389 4 
— Maynard and Fountain were of Countel in this 
Caſe with the Plaintiff, and did without any debate reſt in 
this O2der. Serjeant Fountain ſafd, It was a juſt Decree. 


Hill. 1667. Cpon an Appeal to the Lozd Keeper Bridgman, 
the Decree was confirmed, CI" 
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Gore againſt Blake. 


4%. Chant. 263. be Caſe being ſtated by Onder, came this day to be de⸗ 
1 termined; and in effett it was thus: A. by his Ui, 


whereof he makes B. his Erecuto2, vevſſeth (inter alia) that 


B. ſhall take the Rents and P2ofits of his Lands of Jnheri- 
tance foz fifteen years, in Truſt to pay his Debts, and upon 
other Truſts; and after ſeveral particular Legacies, be- 
queaths all the reſidue of his Gavs and Chattels to B. his 
Erecutoz, It falls out that all the Debts are paid, and all 
the Truſts perfozmed, and there is an Overplus of the fif- 
teen years beſides what was (uffictent to pay the (ame. 
Whether the over- © The Queſlion was between the Heir and the Executoz of 
plus of the Profit B. Who ſhall have the Remainder of the fiftcen years after the 
of a term deviſed Debts paid, and Truſts performed? Foz the Heit it was ſaid, 
out of an Inheri- there was a difference between this Term, being out of the 
rance, in Truſt to Inheritance, and a bare Chattel; and that the Overplus of 


y Debi, to the this Term being out of the Inheritance, would attend it; 
and there was not any intention in the Teſtatoz to give the 


xecutor, who is 


e apt Executoz the Pzofits fo? fifteen years, otherwiſe than to 
Heir or Executor. make pzoviſion foz payment of his Debts, and thoſe other 
| Truſts; and that the end being ſatisfied, the reſidue of the 
Term did ceaſe, and return to the Inheritance. But foz 
the Executoz it was (nſiſted, That the fifteen years was a 
Term, and then the Deviſe of the reſidue of the Gods and 
Chattels did paſs, a 
Curia. The Term is in the Deviſee, and there paſſed 
an Intereſt; and if it had been deviſed, the Erecutoz thould 
take the Pzofits fo? fifteen years; and then the appointing 
the Debts to be out of the P2ofits, and the other Truſts 
doth not alter it, ſo conceives the reſidue of the Term be- 
longs to the Erxecuto?, and not tothe Heir; and ſo decreed. 
Tamen quere, 


Sir 


SUgreseas green 


228 


e 


n — — -£4 


ee ow 4% ä = 


| poker to bis 


_ riage agrees with Elconhedd, 
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Si Jeep Ar e . . en 
* 10 5 * 14 ; 8 

Ames Waad, on Sn eating eats 1 
firft Cutke, did in ber Ike. time, many years befoze her 
death, I Deevs ſettle the ſeveral 
nos of tw Hall, to the uſe of ntl, 
terwards the fir (life wies wt ue; ee er 
marries with the Daughter of Elronhead 

12 (E 4 IT 
Poztion, which Eltonhead was to pay her, te fertle 
Joynture of zool. per annum, (of which it 7 1 1 


Cate Bates Manoz was to be part N 
Lands were that were to make up 


; de the Serttement math bp Jae 
oyntreſs as trau a 
Cahen this Caſe was firſt bzouy ts beten ties was 
no p2of of payment of the 10001. Pozxtfon by Elconhead — 
it pꝛoved that Eltonhead maintained James Waad, and furnth- 
ed him with Ponep fo; other Ales. 

And it was inuten on the Plaintiff's part, that Pueriage Marriage a good 
was a good conſideration to make the Joynfreſs a Par- conſideration to 
chaſer z and it was her Father that was to paß the 1000 J. aun make a Feme a 
not the, and ſo ſhe was tearly a Purchaſer, N man fecure Purchaſer. 
dis Purchaſe⸗ s payment. And to this — 1 
that the was a Purc * the Land Cpanceltaz wellnen. And par ment. 
the Plaſtitiffs Councel, Serjeant Maynard and Fountain, in- 
lited, That the Joyntreſs veins? a chaſer, the Settie⸗ 
ment being after the Patriage ok the firſt Wie was kran ⸗ 
dulent as to the Joyntute, which the fecond Witecioims by 
the Marria e Agreement. 

On the Defendant's part it was inſiſted, The firſt Con- 
beyance was good, and cannot be ſet allde by the Par 
riage Agreement: Foz it was nt in the power ofthe Fu 


»- 


- —O— ͤ—eU—‚:Pb — ö 
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F.very voluntary 
Conveyance is 
not traudu'ent. 


But privns fac if 
s » 0 

it's pre ſumed 10 
fraudulent. 


A voluntary Con- 
veyance proece- 
dent, as to Mar. 
riage-agreeinent 
ſublequent, is 
traudulent, 


ee 


ther alter the firt Settlement to avoid it, and every volun⸗ 


tary Conveyance is not fraudulent. The Chancellor of Ox. 
ford's Caſe, Merry and Littleron's Cale, 10 Jac, Fraud is 
not to be preſumed. And this Conveyance wag hy Fine, and 
ſo notozions and upon Reco2d ; and there could not be any 
intention of Fraud as againſt the ſecond TUife ; and it's rare 
that this Court takes upon them to judge a Deed frau- 
diulent, | ens N 7 Co & Bf 
To Which it.was repiled, Fraun is onty cogntzabte herb, 
aly pzoper here betoze the Statutes ; and eve 
| p Conveyance is þzeſumen to be krauvulent, anlt 
bs our 12 bp it can pzove the contrary. © 
| The Lord,Chancelleety boſe £loputreſs is a Purchg: 
(6 aud whether the Deed be ftaupulent, pꝛopates to ha 
itteng dal attes-referred. it, to a Caſe, And a Cate bein 
ated ta, et uy ſupra, , With this moze, That there was 
a Ke given by AN for the Pottion 25 Febr. 
10% Car, a, iht. Cauſe tame ta be heard befoze the Lom Chan- 
1 and Baron Tuner. won + 
At which, time the Cautt declared the Parrlage was a 
hd coulderatlen ta make the Feme a Purchaſer ; and be- 
bes, upon the Releaſe — ped gre, t =o Hen wewey 
g 4% and that, oluntary Conveyances gr 
your FW. be lch d upan as fraudulent againſt Purcha- 
8, unleſs the contrary be made appear; and ſo vectee the 
ettlement by James Waad to be ſet aſide as fraudulent. 
The Defendant bzought a Bill of Review, and aſſigned fo; 
02, That it was not cognizable here whether a Deed were 
raudulent, but that was only triable at Laws and beſides, no 
colour of Fraud againſt the Joynteeſs ; for the Deed, as ap 
by che Decreg, was made in the life of the fuſt Wife, who lived 
ten years and the ſcoond Wife not then thought on. And 
lf ing by Deed and Fine, ought not to pt cc, 
ned fraudulent wi proof. And it was farther aſigney 
03 Erro, That by the Decree the Settlement as to Papton- 


peared, any Purchaſer as to that 3 and ſo no reaſon to ſer aſide 
the Settlement as to Papton-Þþall, under the Notion of the 
Joymreſs being a Purchaſer, for that it did not appear that 
that was withan her pretended Purchaſk. | 


* 
: 


1 To 


l E21 


was do be part of the Joynture 3. and ſhe was not, as ap- 


AR a as an To ao a=» oa .o.c.c.oo.orcl 
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To this Bill of Review the Defendants demurred, and in 
inſiſted that the Decree was well graunden; and upon de⸗ 
date therecf befoze the Lo Chamcelloz and Baron Turner 
in Trinity-Vacation, 19 Car. 2. the Demurcer, as to the points 
above, was allowed, 


But as t x 
(which OW 10 
5 * 
Detreefok 


of the zoo l. pex annum 
death, whereas it — 
Decree of the Court the 
to the payment of Eltonhead's Debts, and — been 
— by the Lady . and 75 
charged as 07'Er — 
Aſſets to anſwer the Art > 

Jt was ozdered, That the Defendant ſhould — 
only with ſo much Arrcats as he had ceceived. out .of che 


Lands. 
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Special directions 
touching old 
Mortgages 
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The Lord Keeper. 
The Maſter * Rolls. 


Pearſon againſt Pulley. 25 April. 
gage made in 1632. 


e Bill being to redeem a 
and it being inſiſted on by the Defendant, That be 


came in as an Ifſignee at the third hand, and ſo it 
would be .hard-to- put him to an Account now; the Low 
Keeper ſaid, That in regard there had been no {lint put to the 
time a Mortgage is to be redeemed, the Defendant ſhall come 
to an Account; but in re he comes in at an old hand, ſhall 
not account but ſo far only 1 goes in diſcount of his Money, 
but not for the Surpluſage. And he ſaid he would have a Rule 
to limit to what time a Moztgage ſhall be redeemable, and 
conceived twenty years to be a fit time, in imitation of the 
Statute of Limitation of real Actions: But gave no Rule 
in that, but only he direted that when a Bill came to re- 
deem an old Boztgage, the Defendant ſhould plead oz de⸗ 
mur to it, that ſo the Judgment of the Court might be 
had upon it. hy 


I. EE... AA th wet went ai ah wh af % a ons. hk > ad «a © eee o 
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The Lord Keeper. 
The Maſter of the Rolls. 


David Jenkins E/q; a Fi Charles Kemis Baronet, 
And others. April 28. | 


other Eſtates Tail (which are all ſpent) to Sir Ni- 7s. 


Ea Kemis Eſq; deviſeth the Lands in queſtion after a. chow. bey 1. 
C 


las Kemis fo: life, Remainder to his firſt Son, and the 
Þeirs Bales of his Body, with other Remainders over; 
Sir Nicholas hath Iſſue Charles, Father of the Defendant 
Charles. Jn 1637. the Defendant's Father married Blanch 
the Daughter of Manſel, with. whom he had 2500 l. which 


Sir Nicholas had, and thereupon Sir Nicholas and Charles 


his Son levied a Fine, and ſuffered a Recovery, and five 
years after, viz. 1 April, 18 Car. 1. by Indenture Tripar- 
tite, whereto Sir Nicholas and Charles his Son are both 
parties named; and tho' Charles never ſealed, yet he con- 
ſented to the Ciſe thereof, reciting that Nicholas was Te- 
nant fo2 life, the Remainder to his Son Charles prout, and 
the Marriage of Charles prout, and that his Wife's Poz⸗ 
tion was 25001. and that Sir Nicholas had it, and the 
Fine and Recovery had thereupon, and tn conſideration 
thereof, the Uſes of the Fine and Recovery are declared 
to be to Sir Nicholas fo; life, the Remainder to his Son 
Charles, and the Þeſrs-males of his Body, begotten on 
the Body of Blanch, the Remainder to the Þeirs-males of 
Dir Nicholas, the Remainder to the Þefrs-males of the 
Body of Sir Charles the Defendant's Father, the Remain- 
der to the right peirs of Sir Nicholas, with a Poier to 
Sir Nicholas by Deed 02 Mill to charge the Land with 
20c0 |. as he ſhould think fit. After in January, 8 Car. 2. the 
Marquis of Worceſter bozrows of thePlatintiff's Father 2000 l. 
which was applied to the King's Service, and p2evails 
with Sir Nicholas Kemis, and Charles his Son, then both 
under his Command, by Leaſe and Releaſe to convey the 
Piemiſſes to the Plaintiff's Father in fee, dy may of Bo2t- 
gage, wherein they covenant to make farther Aſſurance, 
The 222 continue Poſſeſſion, and die. The Defen- 
dant is eldeſt Son and Þetr of the (aid Charles Kemis by a 
ſecond TUife, Blanch being dead without Jlie, but claims 


the 


54 
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the Pꝛemiſſes as Iſſue in Tail by the Settlement as Son 
and Heir of his Father. The Moztgagee bought Ejeck⸗ 
ment againſt the Defendant, and thereupon a Special Uer- 
dit, ut ſupra, and upon Argument ruled againſt the Plain- 
tiff; whereupon the Plaintiff, being as well Executoz as 
Heir to his Father, bzings his Bill in Equity, ſuggeſting 
the Tripartite Deed antedated, and however to be meerly 
voluntary and fraudulent as to the Defendant, he not being 
the Iſſue of Blanca, and ſo not within the conſideration of the 
Tripartite Deed and Settlement, and the Plaintiff betng 
a Purchaſoz, and the Dekendant es Father 02 Gzandfather 
being taken by the Plaintiff's Father to be ſeized in fee when 
Whether a legal thep made the Poztgage. And tt was farther inſiſted on by 
defe@ in execuri- the Bill, That Dir Nicholas habiug a Power to charge the 
on of a Power Pemifles with the payment of 2001. and the Yo2tgage be · 
may be ſupplied in ing fo: 2000 l. tho it were by way of Conveyance of the 
Equity. Lands, and not by a charge of the Lands, and la accozding 


e 8. to ſtritueſs of Law not god: yet in Equity it ought to be 


"rl" taken as in Execution of the Power, and that nice legal de. 


2 Chane, Caſe1, zu, felt ought therefoze to be ſupplied in Equity to the Plaintiff, 


* who is in under à Purchaſer, 

Fo} the Plaintiff it was farther inſiſted, That Sir Nicho- 

las s Power ought to be knft to his Jntereſt, and ſo come in 

(upply of his Intereſt to make the Moztgage god. And it a 

Whether if a man berſon that hath Power to charge Lands fo2 a Sum of Bo- 

that hath power Ney, DO fol the line Sum convey Lands to another, and ca- 

only to charge venant to make farther Yſlurance (as bere,) kquity will 

Lands, convey» compel him to execute his Power to the benefit of the perſon 

them for ſo much ſrom whom be bath received the Money. And the Defendant 

w he hath power Was Peir to Dir Nicholas and his Father, andbound by theit 
ſhall Lacy in COvenant to farther Aſurance, 

cha 7 =» CWhercunto it was anſwered bythe Defendant's Councel, 

cute his Power to That the Delendant does not claim as Heir to his Father 

the ſame perſon? 02 Oandkather, but by the Settlement; and that he was 

peir : male of the Body of bis Father, and was within the 

conſider ation of the 25001. Poztion which the Gzaudfather 

had, and which belong d to the Father; and however, ik that 

Settlement had not been made, the Defendant wag Jſue in 

Cail by the Settlement made by Edward Kemis 8(Uill. And 

it was farther inſiſted, That the Settlement by which Sir 

Nichalas had power tacharge the Lands was diſcharg'd by the 

Poztgage, he having conveyed all his Intereſt out of him 

thereby, and that ſo he was dilabl d to execute his power after. 

And it was alla inſiſted foz the Defendant, That Equity 

n 
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in this Caſe ought to follow the Law. the Defendant claim- 
t Title to the Plaintiff in ſuch manner, that 
there was no Equity to bind it farther than by Law it is bound 
and in truth it did appear (howbeit, it was not found in the 
Special Verdict) that Dir Nicholas did, after the Boztgage 
tothe Plaintiff's Father, in purſuance of his Power, charge * 
the Pzemiſſes with 20001. Debt which he owed, which Bebtes 
the Oefendant's Father paid accodingly. | 
The Low Keeper conceived the Power was not d Where a Power 
by the Poztgage, becauſe it was by Leaſe and Releaſe, and *2 charge Lands 
not by Fine oz Feofment. pet both pe and the Matter of wap bay” — 
the Rolls were of Opinion that the Plaintiff could not be 7 f m J 
relieved in Equity. Nevertheleſs, at the Plaintiff's impo2- path the — 
tunity, he direited a Caſe to be made, and after Mi and where not, 
Term, 1668. he diſmiſs'd the Bill, 


The Lord Keeper. — 2 


Fuſtice Tirrel. 

Fuſtice Rainsford. 
Haynes uud ochers, Exetizors of Smihby, Reb Karriſch 
Tad others, Farmers of the Cuſtoms. Ma 8 


7 op 


On a Demurrer to a Bill of Review. 


| e Bill was a Bill of Review to reverſe a Decree 

made by the Lozd Chancelloz Hide, fo2 that by that 

ecree all Intereſt due on ſeveral Securities by Bond any 

Indgments, and Coſts at Law, ſuffered befoze the firſt 

Bill in ſuing thoſe Securities, were taken atvay, upon a 

Petence that the Boney tent the Defendants by the Platn- 

tiffs Teſkatoz was paid by them to the King in conſiderg-- | 

tion of the Farm of the Cuſtoms, which they did not en- : 
jop: whereas their Teftatoz was not concerned in the port aligned, 
hargain ; and if diſpoſing Boney by the Bozrower, and any 
Accident befalling it afterwards, ſhould create an Equity 
ainſt the Creditoz, it would deſtroy all Commerce. And 
the Courſe of the Court, _— is the Law of the Court, 
where 


— 
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Where loste where Intereſt is due on a Bond, and the Debt pay any 
_ on a Bond, & Dum leis than the Intereſt, the payment is to be -accountey 
the Debtor p3y + Intereſt only, yet the Decree allows ſuch paynrents (altho' 
10, lese the they were much lels than the Jntereſt then due) fox Pn. 
payment is ac Pal. And the Court hath alſo taken away the Plaintiffs 
counted Intereſt Coſts at Law, tho' by the Decree 8001. is ſal dae to the 
only. Plaintiffs on legal Securities, and the P2oceedings and 
Coſts at Law were betoꝛe any conſiderable part ot the Þyin- 
cipal was patd, taking the Intereſt fo2 the Puncipal, as the 
Decree doth; ſo that the Pꝛoceedings were legal, and with- 
out thoſe the Plaintiffs Teftato2 could not recover his Debt, 
and ſo ought to be allowed thoſe Coſts. | | 
The Defendants demurred, and inſiſted, That there is no 
Erroꝛ in the Body of the Decree, nornew Batter to reverſe 
it, and tnſiſt that this Court ever had a Power upon Cler- 
cumſtances to relieve againſt Penalties, Judgments and 
Erecuttons, and to abate and moderate, and ſometimes 
diſcharge Damages and Coſts ; and it was inſiſted it hadex- 
erciſed ſuch Power in the Lozd Reeper Coventry s time. 
Intereſt upona And the Court did declare this Court had a Power upon 
Debe due 1 * Circumſtances to abate and moderate Coſts and Intereſt, 
— wap _ ann ſometimes to diſcharge them; and they muſt take the 
Circumſtances be Decree as they found it, whereby it appears Smichby's 
taken away in Debt was ill made up, and that the Farmers became bound 
Equity. in conſideration of the Farm, which they did not enjoy, 
and Coſts are in the diſcretion of the Court; and Coſts 
diſcharged there, becauſe there was no Oppzeſſion. And 
ſo the whole Court declared they could not go out of the 
my and ſaw no cauſe to reverſe it, and (o diſmiſs'd 
the . | 
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"DF ve end of the Plaintits Suit is to have the Re: 
T dempti:n ok a 1 e, made by the Pl i 
and his Father, James Morley Eſquire, 'it-Decem./ 
— 164 1 * e 1 of the efendants' 
crome and Henry. Againſt the Plaintiff's the 
2 3 >. — — by e r 
1646. of a Equity o demption, and a 
made by the Low Chanreffoz Hide in this Cauſe in: * 
which Decree is penned as it mude by content. 
Decree being ſigned and inrolled, and the Plaintiff not 
able to perfozm the ſame, could not Yave 3 Bill of Re. 
views noz could he be relieved by ſuch Pi k 
been brought, the Releaſe barring all his Pꝛetences, and 
that being upon a ſecret _ he could not pzove the 
2 


| Truft 


the Pfaintif in of 


. 


Releaſe of Equity 
Redemption. 
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Truft politivelp, the Witneſſes being dead, and ſo he was 
not rellevadle neither in Law noz Equity. Uhereupon the 
laintiff and Baron Greenvil Eſq; petitioned the Lo2ds 
ouſe the laſt Seſſions of Parlament fo: Reltef againſt 
the ſald Decree and Releafe. The Caule held many De- 
bates at the Bar ofthe Lozds Þouſe befoze Chriſtmas, 1667. 
the great Queſtion being, Whether the Releaſe was made 
in Trift, 0? hona fide, to a valualiie conſideration ? The 
2 oftred to eWdeace the Truſt were circunſfantial, 
dicet poſitide PY. One thing offerevbythePlatn- 
tiffy to evince the truth of their afſertton to their Lo2dſhips 
in affirming the ſams to be ohly a Truſt, was, That their 
Lozdſhips plenfe to confiver what Debts were due 
from the Plaintiff oz his Father to the Defendant when the 
Releaſe was made, and with that to take notice of the value 
of the Eſtate releaſed at the time ofthe making thereof. Ag 
to the ragding the Pꝛots ta both theſe, the Parliament be. 
ing to adjourn in two days, and there not being time, their 
Lozvihips avjourned the conflderation of theſe two things, 
and reading the P:wfs to the value of the Eſtate, deſiſtey 
vnerr eheſe nert meeting afrer Chriſtmas. — 
The Lord Keeper preſent thus far. 


But the next meeting after Chriſtmas, the Lozd Keeper 
being abſent, the Loyd i Cate on the CUol-pack, 
and the Cauſe had two days hearing when all the Plain- 
tiffy and Defendants Pzofs were read to the values; and 
the Foul, after feveral days debate of the Patter, being 
ſatisfled that by the Pots it clearly appeared that the va- 
lue of the Lands was much greater than to make a ſatigfa- 
ion foz the Qebt ta which it wag releaſed, did adjudge ths 
ſaid Releaſe to be a farther Truft to pay 801. per annum 

ta the, Com fo: Lifs, and ſet aſive the Decree alte. 
Foe en IT 
as e of an t atgage, the d- 
hips adjudged this to be. 


Luna, primo Junij,, 1668. This Cauſe was heard in 
Court, when a Decres was made foz the Defendants 


to an Account, and. the, Plaintiff to be admtſt- 
ee ro tho lon of his Eſtate. The ozvering part 


3 


Firlk, 
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Firit, I nat Jerome Elways come to an Accout for all the 
Profits of the Lands in queſtion, which he or his Father, or any 
other to his or their uſe, or by, their direction or appointment, 
have, or might without their own wilful default have received. 
That Sir QUilifam Glaſcock ſhould take the Account; but with 
this direction, that in caſe the Lands mortgaged in Fee were 
not a ſufficient Security for the Money due to the Defendant's 
Father, and for which he now ſtands engaged for them, and the 


a Aer _ 8 


ent that was. thercupon. at the time of the Defen- 


life 
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Baron Turner. 


Delamere againſt Smith the Executor of Smith. 


pe Plaintiff having had great Dealings with Smich 
the Teſtatoz, foz Pault and other things bought 
by the Plaintiff, by that means he became indedted to 
the Defendant's Teſtato2 in ſeveral great Sums, fox 
= he gave him Security by Yoztgage, Bond and other- 
wi . 


Afterwards the Plaintiff became a great Loſer by the 
bavneſs of the Bault he bought of the Defendant's Te- 
ſtatoz, and other Accidents, and thereupon Smith and he 
came to a new Agreement, That in conſideration of 801. 
lately befoze paid, and of 70 l. paid on the Platntiff's be- 
baif by one Tubbing the Plaintiff's Father : in law, and of 
40 |. moze pꝛomiſed by Tubbing at a ſhozt day, That if the 
401. were paid accozdingly, that then it the Plaintiff chould 
pay Smith 8001. in four years by 3001. per annum, that 
the ſaid Smich would deliver up the Plaintiff all his DSecu- 
rities, &c, FS 0320001 #897 3! 1235 1 

The Money was all paid to Smich the Ceſtatoz but 104 J. 
tho not at a peciſe day : Oo to have thoſe Securities up 
upon paying what was unpald upon the laſt Agreement, wit 
Damages from the time it ſhould dave deen pald, is the 

(cope of the Bill, 1 4 30141001 DEAR 
Whether whens In this Caſe it was inſiſted fas the Defendant, That 
leller Sumis a. where a greater Sum is due by ſpecialty, anda leſs agreey 
greed to be ac- to be taken fop it, to be pain in certain'Dums at certain 
cepted at preciſe taps, ff the Agreement be not ſtrily purſued; and the 
days in lieu of a Moneys patd preciſely at thoſe days, but part of the Boney 
greater, lf . pald at other days, a Court of Equity ought not to oblige 
webs Bo ty him that made that Agreement (in favour of the perſon fatl- 
— be (hall not lug to perfozm it) to fand to it upon payment of ſo much 
have any benefit as will make up the Boney patd ſince the laſt Agreement, 
by that Agree- With Damages foz the ſame, from the reſpettve times the 
ment ſame ſhould have been pald by that Agreement to the times 

the ſame were paid, and Damages fo2 what remains un- 
paid, till the ſame be paid. But if the Plaintiff would have 
any benefit by the Agreement, he ought literally to have 

per- 
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—— it, which u was in his favour, and without any Pe- a 
raſty; and therefoze inſiſted that the Plaintiff was not to 
have any benefit by that Agreement. 
The Baron oꝛdered this matter to be made into a Caſe ; 
but as yet nothing done therein. And it is to be obferdey 


in this Caſe, that part ot the Canilder ation or the Agree 


ment was, That Lubbiag (who was not obligey'byany foz- 
mer Security) had paid Smich 701. and undertook to pay him 


Degg againſt Osbaſton. 


_ mo2e ; ſo Smith bettered his Security, &c. 
'c lthe Cole Bith that of Hen arid Coaidhy „Ant. f. 93. . Money peidin by 
upon ſolenm Debate ruled as that was. And in tbe — 
bot thoſe Caſes the Moztgagee was ozdered to take his be Scrivcner, no 
Pulncipal without his Interett arm time was given foz pay: #224 22yment co 
ment of the Þ Pincipal, (viz.) a years time. CO IN 


T 
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— 
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The Lond Keeper. 


Sir Geoffry Palmer, the King's Attorney-General, on the 
behalf of Jerome Smith, a Lunatick, againſt Sir Robert 
Parkhurſt and others. Octob. 26. 


e 'Bill did ſuggeſt, That by Jnquiſition taken 

befoze the Mapoz of London, by virtue of a Crit 

to him direited, the ſald Jerome Smith was the 23d 
of June, 1664. found a Lunatick, and had lucid intervals, 
and had not ſufficient government of himſelf, his Lands 
and Goods; and that he was Lunatick the laſt of Junc, 
1647. and during his Lunacy he had ſeveral Sums of Mo- 
ney due to him, which he had waſted, and alienated di⸗ 
g Goods, but to whom the Jurozs were ignozant. And 
charge, That one Archibald owed the Lunatick during 
his Lunacy 1300 l. by good Security; and that in 1656. 
the Defendant cauſed the Lunatick to aſſign Archibald's 
Debt to him, and had received the ſame upon colour of 
a Satisfaction given to the Lunatick fo2 the ſame, where- 


as that pzetended Satisfaction was not valuable, and was 


done in pzejudice of the Lunatick. And to have an Ac- 
count 
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count ot the ;. aud to be relieved was the ſcope of the 
Bill. 

The Dekendant ſets kozth by Anſwer, That he ſold the 
ſaid Jerome Smith in 1656, a Mano, which he much dellred 
to buy at 12001, it being the place of his Birth; Jerome 
Smith aſſigned Archibald;s Debt foz to ſatigfie 'himſelf the 

urchaſe- Money, and pay the Overplus to Smith, which 

e did, and did convey the ſald Manoz to Smich, and inſiſted 
that Smich was not a Lunatick at that time, but did uſu⸗ 
ally buy and ſell, &c. | 

This being the nature of the Caſe, it came firſt to be 4 Bargain by « 
heard befoze Juſtice Ticrel, who although it did appear that Lunatick 8 years 
the Defendant had conveyed the ſald Manoz to Smith fo before the Lunacy 
the ſaid 1100 l. and that Smith did at that time uſually bar - found, avoidedby 
ter, and was not found a Lunatick till eight years after, drag tend lla. 
with a retroſpeck of ſeventeen years, did ozder the Defen- — of frven- 
dant to account fo2 the 1100 l. being Archibald's Debt, and teen years, 
to ſatis ſie the ſame with Damages, without any p2oviſion Yer the party ad- 
fo: the Defendant's having the Manoz again, oz account mitted to traverſe 
fo: the melne ÞP2ofits. And though it was ſtead upon at the che Inquiſition. = 
heating, That in caſe of a Lunatick (where the King hath Nute, 


no Jntereſt in his Eſtate, but as Pater Patriæ commits him — wm 
to another to manage it fon him, the Lunatick, in caſe he r Fay: bur the 


recover his Senſes and Wits, hall have his Eſtate again; reafon why it was 
and ik not, it will go to his Abminiſtratozs) the Lunatick over-ruled here 

himſelf (as in the Cale of an Jnfant) ought to habe been was, chat he mi he 
a Party: yet that Opinion was over ruled by the Judges, ſtultiße himſe!t. 

and by the Lo Keeper on a re-hearing. But the Low 
Keeper did ſtay the paſſing the Decree, and gave liberty to 
the Defendant to traverſe the Jnquiſition, | 


The Lord Keeper. 


Carter and others, Creditors of Church, againſt Church, 
alias Weſtin, and others, Octob. 28, 


HURCH deviſeth ſome part of his Lands and Tene- 
ments to his Erecutozs to ſell fo2 payment of his 
cbts, and the ref of his Lands he deviſey to m 
his Daughter, in Fee, being then a year old, and declares 
that his Executozs ſhall receive 2 of thoſe Lands 
until 


”— WU WP = WW —_— WW — . 
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eie ot Frotits until his Daughter come to the age of one and twenty years, 
till a Child come towards payment of his Debts and Legacies. The Oaugh- 
to 21 years, is ® tex dled at five years old. The Loꝛd Keeper was of Opinton, 
good Ut viſe — that the charging the P2ofits till the Daughter attained 
term till the * one and twenty (tho ſhe died befoze) amounted to a Term 
would be 21+h9 till the would have attained that age, if the had lived; and 
cited Boraſton's Caſe, 3 Co. and a Caſe in Dyer, where Lands 
were given toa Mother foz Education and Maintenance of 
the Daughter till eighteen years old; the Daughter died be- 
foze eighteen, yet adjudged a good Term to the Bother tin 
the would have attatned eighteen had the lived. And he ſaid 

that the pzincipal Caſe was much a ſtronger Caſe. 


t 


The Lord Keeper. 
Fuſlice Windham. 


Jacob Aſh againſt Gallen. November 18, 


S -SE.L-E re re 


T was declared, That a Uſe upon a Uſe will not riſe by 
Bargain and Dale, Dyer 155. and Chudley's Caſe, 
Rep. 
Vut ko the Plaintiff it was inſiſtev, That tho” a Aſe could 
not riſe as a Uſe upon a le, yet as a Cruſt it would in Equt- 
ty. Anda Caſe was 0zdered to be made, which was this: 
Iſaac Aſh with his own Money bought Lands of 100 1. 
per annum, and took the Conveyance by Indenture in theſe 
woods; Grant, Bargain, Sell, Alien, Enfeoft, and Confirm 
ro Jſaac Aſh, his Exccutors and Aſſigns 3 To the Uſe of Tſaac 
for Life; Remainder as to one Third to his Wife for Life; 
Remainder to Jacob Aſh and to his Heirs, ( whoſe peir the 
laintiff is) with a Letter of Attorney to make Livery, ' The 
ced is acknowledged, and duly enrolled in Chancery. 
Two months after Jnrollment, Livery is made, and indoꝛſen 
on the Deed. The Plaintiff and Defendants Mite were 
both Gzandch(ldzen to Iſaac Aſh, who by Leaſe and Releaſe 
did convey the Lands in queſtion, the one Molety to the 
Plaintiff, and the other Motety to the Defendants and 
their Heirs 3 and the Plaintiff did not except to this viſpo- 
ſition in Itaac's Life; which if he had, Iſaac would ( as was 
inſiſted fo2z the Defendants) have otherwiſe p2ovided fo2 


them, 
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Ales upon a iſe would not riſe in Law, 
were god by way of Truft. 


1 crm. Mich. 20 Car. II. in Canc. S 115 


them, he having given every Ozandchtid to the value of 30 1. 


— — but the Dekendants, to whom he gave nothing 


the Boietyof the Pꝛemiſſes. 
Foz the Plaintiff it was inſiſted, That Iſaac intended to Whether « Uk 

take the Eſtate by Feoffment, and that the inrolling of it firſt " ng: 
was only fo2 ſafe cuſtody of the Deed3 and that however the „ {ont 
yet in Equity they Equity aro Truſt. 
Foz the Defendant it was argued thus upon pzivate dit 
courſe of Councel, That Iſaac having by the Deed an eleition 
to take it either by Feoffment (which if he did, it would not 
be in his power otherwiſe to diſpoſe it) o by Bargain any 
Sale, whereby he might have power to diſpoſe the: Effate 


as he pleaſed ; and he having elefted ta take it by Inralment, 


any ed the ſame by At executed in his lite, it was ap- 
parent he intended to take it (o as to _vifpoſe it, and there- 
fore no reaſon in Equity to make any other operation of this 
Conveyance than the Law made. | 

There was ſome diverſity of Opinion amongſt Councel 
touching this Caſe z but the parties agreed among'thew- 
ſelves, and it was not argued at all. | 


The Lord Keeper. 
Fuflice Tien 


Read againſt Read. Novemb: 29, - 


pe Lady Read. Uife of Sir John Read, had by Pett- 

tion got a Nc cxcat Regnum againſt her Þusband, 

upon ſuggeſtion that che having gotten a Sentence fo 

Alimony againſt him in the Spiritual Court, he refuſed 

2 obey it, and in avoidance of it thꝛeatned to go beyond 

ea, „ 

The Þusband moved foz a Superſedeas of this Crit, and 
Whether it lies in this Caſe > was the Queſtion. 

Foz the Þugband it was ſaid, That every man may tra- The nature of « 
vel where he will, unleſs he be pꝛohibited by the Aing s Crit, Writ of Ne exesr 
Dyer 296. This CUrit is a Prerogative-Writ , which the Regnum: 
King may uſe as he hath the care of his People, 2 Inſt. 54. 

2 Urit de Securitate * not to go beyond the 
2 8 Deas 


9 
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A Ne exeat Reg- 
num lies for a 
private matter 


without a Bill. 


private perſon 


Deas, lies not againſt a Layman, but a Clergyman only, 
ui habet Curam Animarum, and they are to maintain the 
aws of the Church, which (f they went beyond the Seas, 

they might adhere to the Pope, and they have no Tempozal 

Eſtate to oblige them to ſtay here; and this Writ ought 

to be(ndozſed Patronus ſequitur hoc Breve; but in thts Caſe 

no Patron, no Clergyman. iy Jac. tt the Caſe of Welby 
and Stevens, at the Dutt of his Creditoꝛs, which were ma- 
ny, there this Writ was granted; but a Bill was filed, and 
non here. Criſp againſt Biſhop, 15 Car. 2. The CUrit grant- 


ed upon ſuggeſtion he was indebted; but on putting in Se- 


curity, it was ſuperſeded. 

On the other de, foz maintaining of the UMrit, and on 
the behalf of the Lady, it was (atv, The King may reſtrain 
a Dubſet from going out of the Realm, Knowls againſt 
Luce, Moor 109. Selden's Janus Angliæ 92. ſaith, Jt extends 
tam Laicis quam Clericis, There is no other CUrit but this; 
and if this go not to a Layman, then there is no CUrit toa 
Layman, It s true, all TWirits in the Regiſter are Clericis ; 
but that's but an Addition. The ground of the (Urit to, 
That a perſon is going beyond Sea to the pꝛejudice of the 
King; and the Crit is to give Security not to go till the 
King licenſe him. Leigh againſt Bever, 9 Jac. A Preſident, 
9 Car. 1. Mead's Caſe, a Ne excat Regnum awarded foz a 
pzibate matter. Hill. = Boyl againſt Slugborough, it was a 

eftion, Whether this Writ was nn at the Suit of a 


? | 
But the Court reſolved this Writ well lies in the pain- 
cipal Caſe, and will not ſuperſede it. 


The 
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The Lord Keeper. 8 
Chief Baron Hales _ 2 
Fuffice Archer. | | 


Dame Margaret Pridgeon, Relikt of Sir Francis Pridgeon, 
againſt the Executors of Sir Francis Pridgeon in Truſt 


(> 


for Robert Pridgeon, Ge. 


Fter (ſeveral Debates on both ſides befoze the Low 
Keeper, this Cauſe came to be further heard by him 

in Novemb. 1668. aſſiſted with the Low Chief Baron 
and Judge Archer. And the Cale was thus: F | 
The Plaintiffbeing a Midow, at her Marriage with Sit <2 . 
Francis Pridgeon, ſuggeſts an Agreement pyecedent to the 


Marriage, between him and her, and others on her bebalf, 


That notwithſtanding her Parriage, the Rents andPzofits 
of all her own Eſtate, and what Eſtate and G 
the had, ſhould be at her own ; and that the was poſ- 
ſeſſed of certain Gods, &c. befoze her Marriage with bim, 
which the Defendants, the Executoz of Str Francis, claim- 
ed, as being his Executozs in Truft foz the ald Defendant 
Robert, his Mephew and Heir, which by the ſaid Agreement 
ſhe claimed, by PTL 
Fo2 the Defendants it was inſiſted, That it any ſuch Agree- en Hunband & 
ment were with Sir Francis befoze the Marriage, it was ex- wife before Mar- 
tinguiſhed by the Barriage ; andſocited Smith and Stafford's riage extioguiſh'd 
Cale, Hob. 216. and the Earl of Suffolk and Greenvil's Caſe3 by Marie. 
and inſiſted, Such-like Agreement ought not to be counte- 7 his CaſeottheE. 
nanced in Equity, being derogatozy to the Rights and Pi- * was in 
vileges of Marriage. And on the debating the matter of ** <ommiſion- 
this Cauſe, a Caſe between Scor and Brograve, about 1639. 5,,; ag. Bregrave 
in this Court, was cited, which was thus: about 1639- 
The Mike of an unp2ovident Þugband had, unknown The Wife ma 
to him, by her Frugality raifed ſome Boneys koz the gay not be ſuffer'd, t 
of their Childzen, htchw ſhe had diſpoſed fo2 that purpoſe, o good Ules, to 
b.ing otherwiſe unp2ovided faz: and this diſpoſition of the ig elan, _ 
Wife the Lon Coventry had eſtabliſhed by a Decree. But „ o ber Auf. 
atter wardg, upon a Review, and Aſſiſtance of the Judges, Lands Etate by 


this Frugalicy. 


Ins. 
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Gorges againſt 
Chancy, Mich. 
1639. 


A diſpoſition by 
Feme Covert of 


this Decree was reverſed, as being dangerous to give a 
Feme power to diſpoſe of her Þugband's Eſtate. And ano- 
ther Caſe between Gorges and Chancy, which was about Mi- 
chaclmas-Term 1639. was cited, which was to this effett : 
Baron and Feme by Agreement ſeparated and lived a- 
part, and agreed that the Mite (ould have 501. per annum 
ſeparate Maintenance, out of which ſhe had ſaved ſome Mo- 
ney, and put it out to Intereſk, and took Bonds in a Friend's 
Name, and diſpoſed the Boney by Mill; and this upon De- 
baye was eſtabliſhed a god dilpolltion; and this was now 
en to be a juſt Ozder. 
ut note, That in this Caſe it was an Agreement after 
Marriage with Friends in the behalf of the TUife fo2 a ſe⸗ 
parate Maintenance: But in the pztncipal Caſe the Chief 
Baron declared, That though where an Agreement is be⸗ 
tween Baron and Feme befoze Marriage, that the Mike 
may by Wl! viſpoſe of part of her Eſtate, oz fo2 a thing 
which is future to the Marriage, ſuchan Agreement is not 
nifoived by the Marriage; yet where an Agreement is to 
have Execution during the Coverture, as in the pzincipal 
Cafe, there the Pavrtage extinguiſheth ſuch an Agreement. 
And the whote Court concluded the Plaintiff had no ground 
fox Rettet; and declared ſhe had no Cauſe of Suit but by 
way of anmttoipation ; foz the Erecutozs did not claim the 
Goods, but ſhe fearen the other Defendant, the Jnfant, 
fo: whom they were Erecutozs in Truſt, would claim the 
Sms, &c. Pet the Court declared, That they would far- 
ther conſider of the matter, and the Cauſe hath not pet re- 
ceived any farther hearing. 
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The Lord Keeper. 


Goddard againſt Complin. January 17. 


Enant in Tail demiſeth his Lands 


years by way of PYoztgage, and marries ; gee lent new 
and fn conſiveratton thereof, and of 5001. Poztion, 
ſuffers a Recovery, to enable him to ſettle a Joyntur 


e, and — without no- 
afterwards takes up moze BY of the Boxtga tice of an interve- 
the fozmer Security. The Joyntr — Open 


was Plaintiff; and the uf Su 
Queſtion was, Whether the Defendant ſh be allowed dig: noe alev'd 
ney lent after the Recovery and Marriage ? : 

And the Court declared, That if the Defendant hay no 
notice of the Joynture when he lent the new Poney, he 
muſt be allowed it. 
Another Queſtion was, Whether the Defendant had pro- Whit is good 
ved Payment of the Money ſuppoſed to- be lent? And as to proof of payment 
that, there was the Receipt in the Deed of the Poztgage, of Moncy againſt 
the Condition of Redemption on repayment of the Boney, * . 
and the Defendant's Oath that he had paid it, which was 

inlltey 


o 
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IIlcͤ,nxllſked on, was Evidetice enough or payment after ten years 
againſt any perſon, and ſo the Court inclined, 
But the Plaintiff ſtanding upon it, That it was not ſuf- 
ficient Evidence as against the Plaintiff, who claimed as a 
Toyntreſs, there was farther Evidence. 
A Recovery ſub There was alſo this Queſtion put: Tcnant in Tail mort- 
ſequent to a culla gageth for years, and afterwards upon Marriage in conſideta- 
teral purpoſe, tion cher wſlcrs a Recovery to ſettle a Joynture, Sc. Whe- 
— _ to | ther thi Pacer Thoulgl-ehuge to make pood the Mortgage, 
F ſighed for the Marriage Scttlement only + Which 
was anſwered. Jf no Recovery had been, there could have 
been no Joyyture z and the Joyntreſs could not have avotd- 
ed the olevage, and the is in by the at of her Pusband, 
and no ſubſequent at of the Þugband could avoid his own 
at pꝛecedent. And it was alſo declared, That if Tenant 
in Tail confeſs a Judgment, &c. and ſuffer a Recovery to 
any collateral purpaſe, that Recovery ſhall enure to make 
good all bis pzecobent Ads and Incumbꝛances. 


Jobe Mater of the Rolls. 


Collet againſ} Jaques. Febr. 8. 


ry pe Bill was foz 3 1. fo2a Rent of 5s. per annum, Ar- 
decreed (the rear fo2 twelve years. The Plaintiff ſuggeſted, 
Deed — — That the 1741 which the Kent was created were loſt, 
becauls ic 6d d te the Rent bol the future: and there was poof of a 
ont ie was, (giant Payment of it t laſt twelve pearg. And the 
Baſter of the Rolls decreed the Defendant to pay the Ar⸗ 

rats 2 1 Rent, becauſe he ſald it was uncertain 

phat kind of lt wag, and ſo no Remedy at Law; and 
dere the perſon is made liable foz the Rent, which foz ought 
appeared he was not at Law. 


and Arrea 


Rent 
of it 


Loteh. 14, 146- 
* 78. 


The 
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The Maſter of the Rolli. 


Duncumban, an Infant, againſt Stint, Executor of Stint. 
February 1. 


15 Defendant's Teſtato2 gave the Plaintiff 1000 l. to An Excance de 


| be patd at the age of twenty one years. creed 

he Bill ſuggeſted the Defendant waſted the Eſtate, cy for « 
and pzayed he might give Security to pay this Legacy ®7- 
when due; and the Baſter of the Rolls did accowingly de- 
cree the Defendant to give Security. ; 


The Maſter of the Rolls. 


Laton-College againſt Beauchamp and Riggs. Febr. 5. 


Here was a Rent 02 Penſion of 11. 14 8. per annum, An Executor de- 
granted by KA. H. 6. to that College, iſſuing out of creed to pay Ar- 

Lands. Riggs was Erecuto2 of the Terr-tenant, and to dan of Rent 

be relieved fo2 the Arrears of Rent incurred in his Teſta, »bich be Teſta- 

trix life-time was this Bill bzought, which did ſuggeſt, dl 

That the College did not know the Lands out of which the 

Rent went, and ſo would not diſtrain. Beauchamp was the 

preſent Terr-tenant; and tho' the perſon of the Terr⸗ 

tenant was not chargeable with the Rent at Law, but 

only the Land by way of Diſtreſs; yet, fozaſmuch as the 

Teſtatrir held the Land, and did not pay the Rent, it was 

ſaid, That thereby the Perſonal Eſtate of the 

was augmented. And ſo the Baſter of the Rolls decreed 

the Erecuto2 to pay the Arrears as far as he had Aﬀets of 

the Teſtatoz's Eſtate, | 


— OY 
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The Lord Keeper. 
Fuſtice Tirrcl. 
Juſtice Morcton. 


Aingsby agamſt Hale. February 1 4. 


On a Demurrer. 


Sill was, a Bill of Revicw to reverſe a Decree 
made about twenty years ſince, wherein the Mozt⸗ 
gago? being Plaintiff againſt the Boztgagee to have a Re- 
demption, it was decreed acco2wingly, paying the Ponep to 
be found due on Account; and fo2 that purpoſe referred to a 
Maſter to take the Account. And it was alſo decreed, That 
it the Plaintiff failed to pay the Money at a day tobe ſet by 
the Maſter, the Dekendant ſhould hold diſcharged of all 
Equity of Redemption, 

ending the Reference the Suit abated by the death of 
one of the partics Defendant : yet the Account went on, 
without any notice taken to the Court of the Abatement ; 
that the Executoz being a Defendant to the Oziginal Bll, 
the Baſter was attended on the behalf of both ſides, and 
made up his Repo2t, and that confirmed and decreed, and 
that Decree enrolled near twenty years ſince. And now the 
Plaintiff being Deviſee of the Boztgago?z, by Bill of 
— aſſigns thefe Erro2s, and now ercepts againſt the 


Firſt, For that in reſpeR of rhe Abatement, there was no Cauſe 
in the Court when the Account was ſtated, and the Decree drawn 
up and intolled. 

Secondly, That it was Error for the Court to make a De- 
cree for the Defendant to hold free of Equity of Redemption on 
the Plaintiff's Bill. | 

Proceedings after The Demurrer was, in nullo Erratum, and the Plaintiff 
an Abatement de- not intitled to aBill of Review. 

creedand inrolled, To the firſt it was anſwered, Jt was only an Exception 

no Error or cauſe in point of Fozm, and not in point of Right; and that the 

of Reverſal. Account being ſtated and ſettled, ought not aftcr ſuch 

tength of time to be let looſc 02 ravelled into; and * 

this 


ga ä 
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this Point cited the Caſe of the Lady Cranbourn and 
MB}. Dalmaho 0 | is hank - 

And as to the ſecond, ft was ſald, That Circuity of Action ig 
to be avoided, and that there were many P2eſivents of De⸗ 
crees in this manner foz the Defendant; and that what was 
decreed foz2 the Defendant was moſt juff, and could not be 
denfed upon the account of Juftfce. . | 

And the Court declared they ſaw no cauſe to alter the De- 
tree; and ſo allowed the Demurret, und viſmiſs'd the Bll. 

After a Complaint of this in the Lozws Þouſe, the matter 
of the Demurrer was rs. heard March 9. 1670, by the Lou 
Keeper, Chief Juſtice Hale, and Vaughan; and on long debate 
they ſeemed to incline againſt the Plaintiff, but tok time 
toconſiver. And after, 21 July, 1671. they all thzee deliver d 
one unifozm Dptnton clearly, That the Plaintiff being Deviſee, A Deviſee cannot 
is not intitled to a Bill of Review, being not in privity to the maintain « Bill of 
Teſtator, _— whom the Decree was : as, if a Judgment be Review, becauſe 
againſt Land, and the Owner aliens the Land, the Alience can- be in not in privity. 
not bring a Writ of Error, nor the Vendor. And ſo diſmiſs'd the 
Bill fo2 this reaſon pztncipally, - Vet theReeper and Chief 
Juſtice Hale were of Opinion that the Erro2 aſſigned was 
no ſufficient Erro2 to avoty' the kozmer Decree, but not- 
withſtanding the Abatement the Account ought to concluve, 
and ſtand as an Account ſtaten. 
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Weymberg againſt Tough. | February 24. 
On a Demurrer. 


Þ E Bill was, to be relteved againſt an Acton of where Articles of 
Debt foz Money dur to the Defendant as a Her- Peace between 
chant from the Plaintiff, foz Mares ſold in Denmark. The two Crowns can 
Equity was, That in the time of Þoſtility between that diſcharge a Sub- 
Crown and this, the Defendant being a Subjeck to this * Debt. 
Crown, the Plaintiwag fozced to pay the Money he owe +» 
the Defennant to Commiſſioners authoziſed in that behalf 
to the King of Denmark; And that by the Articles ot᷑ Peace 
between the two Crowns it was agreed, Thar all Moneys 


R 2 o 
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lo exaded from cach others Subjects ſhould be compeniated by 
ſetting one againſt the other; and that the parties chat paid the 
1 to — the Kings Orders, ſhould be diſcharged again 
Caeditor, 
To this Bill the Defendant demurred, and inſiffed there 
was no Equity; and that if the Articles did bind pzivate 
perſons, they were as good at Law ag here; but at Law they 
did not bind, foz the Defendant had a Qerdif. 
Foz the Plaintiff it was inſiſted, That the Chancery was 
ag Court of State; and that the Articles of Peace were in 
rolled there; and that the Vill was, to have Uitneſſes ex. 
aminev beyond Sea. The Judge ozdered the Defendant to 


* 


Chancery a Court 
of Stute. 


Serena 


The Lord Keeper. 


Marah More qgainſt Nicholas Grice and others, 


* Plaintiff Marah's Bother was Siſter of the De⸗ 
fendant Griccz and by Articles of Agreement made 
between Thomas More the Plaintiff's Father, and Nicholas 

Grice the Defendant (in hebalf of bis Siſter the Plaintiff's 
Mother) it was agreed, That in conſideration of 8001. a- 

greed tobe given with 10 Plaintiff s Bother in Poztton to 

the Plaintiff's Father (whereof 6001. was Nicholas's own 

free Gift) That the ſatd Nicholas Chould ſtand ſetzed in 

Truſt of the Lands in queſtion, as a Joynture fo2 the p20- 

per (iſe of the Plaintiff's Bother fo2 and during her natu⸗ 

ral Lite, the Remainder tothe Jſue of her Body (which the 
Plaintiff only is) the Remainder to the right peirs of Tho- 

mas More. Cheſe Lands were in truth moztgaged by More 

befoze, and the Oekendant did pay him 5001. of the Poztion, 

and was wzought upon by him to veltber up the Articles, and 

fo2 51. to releaſe to More the Lands; and More and his 

Ute hav by Deev and Fine ſoly the Lands away; and ſo 

to be relieved againtt the bzeach of Trust was the intent of 

And fo2 the Plaintiff it was inuten, That the Defenvant N 

ought to make good to the Plaintitk the value of the Lands 

' ever ſince her Mothers death, who died about twenty years 
fince, and the full value of the Lands, if to be ſold (by the 
Agreement the Lands being to come to her immediately 


alter her Mothers death.) 
But 
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But fo: the Defendant it was inſiſted, That if there were 
a bꝛeach ot Truſt, it was no ill intent in him, noz anything 
to his benefit, but to comply with the neceſſity of the Plain. 
tiff's Father, (who is ſtill living;) and ik a Settlement had 
been made accozding to the Articles, it might have been ſo 
awarded, that he and his Wife might have p2evented the 
Eſtate from coming to the Plaintiff. And they did after ſell 
the Lands bya Fine; and however the Plaintiff's Father, 
accozding to the true meaning of the Articles, was to have 
had at leaſt an Eſtate fo2 Life in the Lands: fo2-(t was ab- 
ſurd to think that the wusband in Barriage ſhould ſettle 
his Lands on his Mike and her June, and erclude himſelf 


fo: Life; and being mentioned in the Articles, that the Mite 


ſhould have them fo2 a Joynture, and aftet to her JTue, the 


„ * 


very woꝛd Joynture did imply that the husband ſhould have The word Fe- 
an Eſtate fo2 his Life as well as the Mike, and that was the in an Agree- 


uſual way of ſetling Joputures fu; Life on the Þugband, and gef. 
then in Remainder to the CUife ko Life. And it was ſatd, . 
That if a Bill had been bzought againſt More to compel him Life as well as 


usbend 


that , 
ſhall ' 


ve an Eſtate for 


to make a Settlement accowing to the Articles, the Court che Wie. 


would never have excluded him of an Eſtate fo2 his own Lite. 


And ot this Opinion the Lom Reeper declared he was as to 
the Hugband's Eſtate fo2 Life, and that he ought to have 


the P2emiſſes by intention of Agreement fo2 Life. And 
therefoze, and inalmuch as 600 |. of this Po2tion was agreed 
to be given by the Defendant as a free Gift, of his own; 
and it was uncertain what the value of the Lands might be 
alter the Plaintiff's Father's death, and there was zool. 
of the 801 unpatd, the Low Keeper pꝛopoſed, That the 
Plaintiff ſhould have the ſald 3001. with Damages, and the 
Defendant to pay it her accozdingip. And co it was 6 
creed, ; | 


D E 


Termino Paſchæ. 
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CANCELL ARIA. 


Fele againſt Stowel. May 8. 


pe Þugband deviſed his Lands to his Mike during 
the Minonty of his Son, and dies, and hath only a 
poſthumous Son, and by his Wil gives his Life 
power to make Leaſes to raiſe Money to pay Debts, &c. 
The (life enters, and takes the P?2ofits, and then marries 
a ſecond Þusband, and he lives lome years, and takes the 
P2ofits, and dies, and the Wife continues to take the Po- 
fits of ſuch part of the Land as ſhe had not let, fo2 ſhe did let 
Where Rents ta- {OME'part'accozding to the Till. This Son attains his 
ken by coluur ofa Age, and pꝛoves a Revocation of the ill, and pꝛays his 
Title that“ avoid- Mother may account. 
ed, the Receiver M@ybered, That he ſhall account for all the Profits that her ſelf 
ſhall be accounta- O her Husband took; and the reaſon was, that ſhe ſhould be 
ble as a Bailiff, (aid to take them t 'i the Jnfant was kourteen years of age 
as Guardian, and after as Batltff; and ſhe was to anſwer 


as to what her Þugband tk, as in a Devaſtavic; the Wife 


having no notice of the Revocation, had paid Legacies char- 
ged on the Lands by ill. 
Legacies paid by Owered, That ſhe be allowed thoſe. But as fo2 the Leaſes 
aur of a Wl! ſhe had made, tho they were fo2 Fines and full Rents, tho 
which is after ſhe offered to account fo? the Fines and Rents, the Court 
found to be revo- would not make them god, becauſe the Mother could not 
ked, allowed. (ct o; let Lands. | 


7 he 
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The Lord Keeper. 
uſtice Rainsford. 


Fuſlice Wyld. 
Holſtcomb againſt Rivers. May 10. 


WToe Defendant and one Collins were Fatozs ko the 
Plaintitf in Spain befoze 1654. In that year they ſent 

him to London on account, and charged themſelves with di⸗ 
vers Scds of the Plaintif in ſpecic. In 1656. there hapned 
an Jmbargo on Engliſh Ships and Sods in Spain, and a 
Setzure of all the Goods in the Defendant's and Collins a 
hands, and on their Bons, and the Defendant was caſt in 
Poon on that account, and the Bill was now to call the 
efendant to an Account (Collins being dead) without ma- 
king his Executrix a party, | | 

Fo? the Defendant it was inſiffevd, That by reaſon of 
the Seizure and Impziſonment he could not account, ha- 
ving loſt his Books, and never ſeen them fince; and that 
the Plaintiff had been twice over with Collins's Executrix, 
and ſhe was no party 3 and that after this length of time, it 
would be hard to dzaw the Defendant to an Oziginal Ac- 
count. 

Court. It was reſolved fo2 Law, That (tho inter Merca- | 
totes jus accreicendi hath no place) pet the ſurviving Factoz — wnrrm, 
was to account fo2 what was made by himſelf oz Co-Faftoz ; for himſelf and 
and yet it was agreed that in this Caſe an Account lies Co- Factor. 
againſt the Exccutrir of the dead Fackoz. And ſo it was 
o2dered, That, in rcſpeit of the length of time ſince the Th, grecutor of 
Account was ſent, and no clear Pꝛok of any Exception to the co. Factor 
it till after the Setzure; and that when the Account was fiſt dying is ac- 
ſent over, the Platntiff was wilt to, to ſend his Exceptions countable. 
ſpeedily, if any he had, that the Account ſhould not be ra- 
velled into, but oꝛdered the Defendant to account foz, and 
ſatisfie what had been made by Sale of the G@ds remain - n account ret. 
ing in ſpecic in the kozmer Account betoze the Setzure. ed upon 14 years © 
But in regard of the length of time, and the loſs of the is concluſive. 
Bols, (which the Defendant had ſworn by his Anſwer) 
it was oꝛdered, That the Defendant ſhould not be charged 
in this Account fo2 moze than accozding to his own Dath 

what 
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Where anAccoun- what was made, 02 he did remember o2 believe was made by 
—_—_— loſt the ſale of thole Gde. And with theſe direttons, it was 
dal 3f bn own. ferred to Merchants to take the Account, who made a 
ſhall not be char. diteckton tending to Daw a Harder direction from the Court 
ged beyond his upon the Defcnvant in the way of his accounting. Tahere- 
own Oath. upon his Lo2dſhip appointed to re hear the Cauſe, and the 

ſame was accozdingly re-heary by him, aſſiſted Mr. Juſtice 

Rainsford, and Mr. Juſtice Wild; and upon long debate, the 


fozmer ©2der was confirmed, 


Prat againſt Colt. May 11. 
On a Demurrer. 
. of Lands JT Plaintiff had a Judgment againſt George Holt, 


and bzought his Bill againſt his Heir, to ſubject cer- 

tain Lands which he had a Decree of this Court foz, upon 
a Truft fog his Father and. his Þeirs to ſatisfic his Debt; 
and the Defendant demurred, and this Demurrer allowed: 
And the Lozd Keeper conceived it all one with Bennet and 
—— But quære, lince the Statute of Frauds and 
exjurics. 
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T, he Lord Keeper. 
Twiſden. 
uſticed Wy ld. 
Pu Rainsford, 


Vachel againſt Vachel and Lemmon. July 1; 


T.. Vachel, by his Laſt Will in Writing 
ſeth to the effef following, (viz.) I give be ow 


of all my ſeveral Paintings, and Books of Print, 

coloured Collection of Medals in Gold, Silver, and Braſh, 
all my rare Turnings of Ivory and Guaiacum, with 

of Books, and Cheſt of Drawers with the Perſpe&ive in 
it, to my dearly beloved Wife (the Defendant, 
Vachel) during the Term of her Natural Life. 
Will is, That if ſhe be with Child of a Son, 
afrer her deceaſe the ſame Paintings, Books 
ſhall be left, remain, and come to the ſame 
my Wife be not with Child of a Son, or if the 
ſhall die without Iſſue-Male of his Body, then 
is, That all the ſaid Paintings, Books of Print 
the deceaſe of my ſaid Wife, = the death of 
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A Limitation of 

perſonal Chattels 
to one during life, 
Remainder to a- 

nother, good. 


as my Wife is now with Child of, ſhall come and re. 
main to the uſe of Thomas Yachel (the Father of the Platn- 
tiff) of which my Will is that the ſaid Thomas Yachel ſhall 
have the uſe on 1 his Life, and that he leave them 
to my Kinſman Thomas V achel, his Son, (the Plaintiff) and 
that bc hall, as far as in lim lies, ſo diſpoſe thercof ro him 
that ſhall by God's Bleſſing next ſucceed himſelf in my Ma- 
nors and Lands in the County of Berks, that they remain 
as an Heir-loom, and go and remain co ſuch perſon and 


perſons as ſhall inherit my ſaid Manors and Lands, who I 


deſire may prove Lovers of Learning, Ingenuity, and Arts. 
Which Clauſe the Defendants inſiſting to be revoked by a 
Codicil, and the Patter ag to that Point having been fully 
heard, and his Lo2dhip having had the Opinion of Clivilt- 
ans therein, did on the firſt of May laſt declare his Judg- 
ment to be, That the Uſe of the aforeſaid Rarities was well ſct- 
tled by the Will of the ſaid Teſtator upon the Plaintiff Tho- 
mas Vachel aftcr the death of the ſaid Defendant Rebeccah 
Vachel, and not revoked. But the Defendants Councel 
then inſiſting, That tho they were admitted tobe agreeable 
to the Civil Law, yet the very Limitation tn the Clauſe of 
the Mill of the Rarities to the Plaſntiff was vold by the 
Common Law. His Lo2dſhip fo2 the Defendants farther 
ſatisfaition, declared he would have the Opinton of the 
Lozds the Judges therein, upon that ſingle Point of the 
Limitation of the Rarities, whether the lame were a good 
og vold Limitation. And the Cauſe now ſtanding in the 
Paper fox a determiuatton in that Point, bis Lo2dſhip de⸗ 
clared he had adviſed with the Lozds the Judges, and now 
aten with 7. Juſtice Rainsford and Mz. Juſtice Wyld, 
upon peliberate Conſideration had of the Clauſe afo2eſaty, 
in the Miu, whcrebp the Ale of the Raritics are deviſed to 
the Plalutit after che death of the ſaid Rebeccah Vachel; 
And fozofmuch as the (aid Thomas Vachel the Plaintiff's Fa- 
ther ded ( the Ufe-time of the ſaid Tanfield, and the De- 
fennant Rebeccah being nat with Child of a Son, ſo as the 
contingencies upon which the Limication was made never hap- 
pening, bis Lozaſhipwith the Lows the Judges were all clear 
of Ouinion, That the Devile to the ſaid Thomas Vachel the 
Dan, wag an abſolute Deviſe, and good in Law, and that 
the Defenthant.Rebeccab Vachel aught only to have the Aſe of 
the ſain Rarities during her Life only, and the Plaintiff is 
to have the ſame after her Death, accoding to the ſaid Mill; 
and datd ander aud necree the (ame acco:vingiy, 8 ru 

efendant 
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Dekendan be examined upon Intcrrogatories fo2 the diſrove- 
ryof the pacticulars of the Rarities aud Matters ſo deviſed, 
and that an Jnv-1to2y of the ſaid Rarities be made acco2ding 
to the ſaid Omer of the firſt of May. And as touching Secu- 
rity now p2ayed by the Plaintiff 's Councel, and other Bat- 
ters fo2 final compleating this Decree, the Court declared, 


That the ſame was not the p2oper buſineſs of this yay, and 


they would not now determine the matter, but leave the 
Plainriſf to move this Court therein, and then ſuch far- 
ther Ower ſhall be made as ſhall be juſt. 4 


The Lord Keeper, 
Twiſden. | 
uſtice Rainsford. 
Tf Wyld. 


Wood Lanſt — or Sanders againſt Wood. 
July 1. 


Long Term of years was aſſigned upon a Truſt to 
permit the Father to receive the P2ofits fo? ſixty 
years, if he live ſo lung; and after his death to permit the 
Mother, his Wife, to receive the Pzofits foz ſirty years, if 
he ſo long live; and after the death of the Father andYo- 
ther, to permit John the Son his Executoz, &c. in caſe he 
ſurvive his Father and Bother, to receive the Rents, &c. 
And that the Truſtees, at therequeſt of John, after the death 
of his Father and Mother, would afſign to him, his Erecu- 
to2s, &c. Put ik John die in the life-time of his Father and 
Mother, and leave Iſſue, which ſhall be living at the death 
of his Father and Mother, then the Truſtees to afſign the 
Pꝛemiſſes to ſuch Son of John which ſhall be his eldeſt Son 
at that time, &c. But ik John die without Jſſue befoze any 
ſuch Alignment, that then the Truſtees ſhall permit Edward, 
another Son of the ſatd Father and Bother, and the Þeirs 
of his Body; and in default of ſuch Jſſue, Nicholas, a third 
Son of the ſame Father and Bother, and the Þeirs of his 
Body; and fo2 vefault of ſuch Jflue, the Executozs, &c. of 
Nicholas to receive the P2ofits of the Pꝛemiſles during the 
Term, to their own Ates. John — Inteſtate in the life of 
2 


bis 
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his Father and Bother, and without Jflue, and befoze any 
Aſſignment the Father and Mother die; Edward the Son 
enters and receives the P?2ofits, and dies Jnteſtate without 
Iſſue; Elizabeth his Wife takes Adminiſtration, enters and 
receives the P2ofits 3 Nicholas the third Son takes Admi⸗ 
niſtration to John his B2other, and pzocures the Truſtees 
to aſſign to him, 
The Queſtion was, Who hath the Right to this Leaſe ? whe, 
ther Nicholas the Adminiſtrator of John (who died in his Father's 
Life) or the Adminiſtrator of Edward, who enjoyed during 
Life, or Nicholas the third Son in his own Right ? 
Where the ''cuſt It was unanimouſiy relolved, That where the Truſt of a 
ofa'Terminroone Term is to one foz Life, the Remainder foz Life, the Re. 
= = = mainder to a third perſon fo2 the whole Term (if he outlive 
3 wade a the Tenants foz Life) the Kemainder to another as Heir to 
a third perſon (if Edward the Don, and the Heirs of his Body, that the Re 
he outlive the Ic. Maäinder to the third perſon, viz. John, being meerly con- 
nant for liſe) the tingent, was not ſo veſted in him, as that his Erecuto2s 
Remainder to ano could have it, he dying befoze his Father and Mother; and 
ther & his Heirs, that the Contingency not happening, he dying in the Life 
Aren eg ol Tenant fo2 Life, the Remainder over to Edward was well 
Gn (he dying Luntted after ſuch a contingent Remainder, Vide as to this 
fore Tenant for Point the Cale of the Duke of Norfolk. 
life)does not veſt it 


in his Execcutors, 
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CANCELLARIA: 
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The Lord Keeper. 
Smith againſt Palmer. October 25. 


Pon a difference between the Plaintiff and one John 
Browning, an Award was made that Browning ſhould 
pay the Plaintiff ; |, in hand, and 23 |. at ſeveral 
days, and foz that purpoſe Browning to enter into a Bony 
of ;01. Penalty. This Bond was taken in the Name of 
Brown. Browning erhibits his Bill againſt Smith and Brown, 
ſuggeſting a Fraud in obtaining the ſatd Bond, and that che 
ſame was in Truſt foz Smich. Smith and Brown join in "an 
Anſwer to that Bill, and there Smich ſwears, That he was 
indebted to Brown moze than 23 l. and that Browning being 
awarded to pay him that 241. Brown did accept of that Bond 
fo ſo much of what Smith owed Brown; and ſo ſaid it was 
not upon any Truſt foz Smich, bat taken to Brown's own 


uſe, Brown being dead, and the Defenvant his Exe tutog. 


The Plaintiff Smich by his now Bill ſeeks to have the Bond 
out of Brown's Executozs hands, and-chargeth his Name 
to have been uſed in Truſt fo the Plaintiff, 


The 
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The Detendant plcaas the kozmer Anſwer in the other 
Cauſe, and that thereby the new jolaintiff had dented any 
Truſts in Brown lo; him, and (woe the Bond was taken in 
Brown's Name fo2 his own CIfr, prout. 

„ 4decrreed The Plaintiff replied, That Brown was his Sollicicor in 
{mn who the her Cauſe, aud that he anſwered by 16 Advice, and 
eren tht he gyviſey it wag fit to anſwer to them, and fo2 that 

„ another mae poſe adviſed the now Phaineiff, befoze he put in that 
we hag Jeny Antwer, to enter into a Bond to Brown fo2 mo2e Money, 
e that to he might ſwear,as he did in that Anſwer 3 which Bond 
„ a be promiſed Smith to dellver back when he had put in his 
Anſwer; and did ſo, and averred he was at the whole Charge 
in defending the Suit, and that Brown after that Antwer 
owned the Truſt in that Bond of 23 1. fo2 the Plaintiff, 

and there was root of that. 

And upon the heariag-of this Cauſe, it was taken to be 
a Fraud in Brown to dzaw the Plaintiff in to put in ſuch an 
Anſwer upon Oath in the other Cauſe, that the Bond was 
Im Eruſt tor him: And the Defendant was decreed to den, 
ver up the Bond to the Platntiff, with a Letter of Attozney 
to put it in Suit. 


At the Rolls, The Maſter of the Rolls. 


Richard Welt (e, and divers others the Churchwardens and N 
Overſeers of the Poor of Great Creaton, againſt Knight 
aud hi Wife, Fxecitrix of John Palmer. Octob. 2 7. 


VT Ohn Palmer had by Will giuen 501. to the Pariſh of Great 

Creaton, Where he was bon, (without ſaying to what 
uſe.) The Miniſter, Churchwardens and Overſcers fo2 the 
Poet exbibltedthis Bit fo the 50 l. ſuggeſting, That he in- 
tended it fa}; the benefit of the Pooz. Aa 

The Defendant the Executrix confeſſed the Deviſe, and 
offered, if ſhe were bound to pay it, to aſſign ſome Security 
ko Boney owing to the Teſtatoz to ſattsfie it. 

10 May, 1669. this Cauſe was firſt heard by the Ma, 
tar of the Rollis. And it being then inſiſted by the Deten- 
dant's Councel, That the Deviſe was void, and that the 
Pariſh being no Cozpozatton, could not ſue fo2 it by On 

| ginal 
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ofnal Bfll; and that it was a vold Debte, f02 that 
was no Uſe linnted touching the 501, _— it ogg 
the Poo2, oz fo; Repair of the Church, . 1 8 
And it was ſtood upon, That it the 
ground of Relfef, it muſt be by Comm Non of Chart 
Ales, and not by Bill, The Pater of the Kolts 
[1 Pꝛellvents to be pꝛoduted befoze he would deliver * bs 
inton. 


And now at this dap, upon farther heart 

a Decree of this Court, zo June, 1657. 

— John's — ge 7 P c, where upon 

our Judges it was reſolved, That upon ati 825 
Chancery might relieve within the Statute of Ch 5 
And therefoze, inaſmuch as the 50 l. was the 

gacy, and no deviſe of Lands, decreed, Th voy 50 . 
pald as far as the Defendants have Afſers of t 

to2, and directed it to an Account to ſee what Aﬀets, a 

Maſter to whom it was referrev to ſee the Money 
fo2 the benefit of the Poo of the Parith. 


The Lord Keeper. 
Fuſtice Windhath, 
Baron Turner. 


Nelthrop and Margatet his Wife, agdinſt Mill; Biſeoe, 
* and Anne his Wife. 9 U 4 


is Cauſe was heary fen befoze the 

The Caſe. The Plaintiff 229 
fendant Anne were the two D —— y Smith 
having made his Will eighteen year 
cuto2 and Curato of the Childzen 1 oy in 
by bis Mill gave ſeveral Legacies, and then 
reſidue of his Perſonal Eſtate to be Marg — ö 
tucen bis two Daughters, Anne and Mar 

dle befoze Marriage oz full Age, then b deb 
to another. Biſcoc marrieth Anne the abb Wl: 
one olety of the Eſtate, which was gend, bay 
of the Executoz, is paiy to Biſcoc and his Wife, 4 


ian 


1 
| 
| 
f 
| 
| 
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Biſcoe ſettles a Joynture fo2 this on his Wife, and gives 
the Executo a Diſcharge. | 
Afterwards the Erecuto? puts out the other Botety (Mat. 


lot. 


being fil in Bſnozity) on Security, and part of it ig 
Then Margaret marries Nclthrop, and they bzing this 
Bill againft the Erecutoz, and Biſcoc and his Mike to have 
a Contribution towards the loſs bozn by-them, and to have 

Upon the firſt hearing it was ſo decreed, unleſs Biſcoe 
Gewed Pzeſidents to the contrary, | 

Now upon farther hearing this dap, (viz. 10 Jan. 1669. 
befoze the Lozv Keeper, z. Juſtice Wild, and Mz. Baron 
Turner, it was fo} Biſcoc inſiſted, That by the Marriage 


ok Anne, her Molety became due, and the Deviſe over is 


Whare © Legutes 
hall refund for 
want of Aſſets. 


vefeated: So that if Biſcoc and his Mike had b2ounht their 
(ll fo2 it, the Executoz could not have dented payment 
of it, and ſo Biſcoc hath done no default, who hath not his 
Monep till due, and he is not concerned to lk any far. 
ther; and in lieu of the Poztion a Joyntiure is made, 
and a Releaſe fo the Legacy is given; and pzobably, (> 
the Erecutoz would not have pald, Anne might have loft 
her Pzeferment, and the Executoz was by the Mill the 
Curatoz of the Childzen. And it was ſaid, That by Anne's 
arriage firſt, ſhe became firſt entitled. And it wag in- 
ſted, That where Legacies are payable at ſeveral times, 
and the Legacy that is firſt due is paſo when due, and 
there is Boney in the Executoz s hands to pay the other 
Legacies, that if a loſs fall on that afterwards, there is 
Equity in that Caſe to put the firſt paid Legatee to rt. 
nd. 


Jo the Plaintiff it was inſiſted, That there was in this 
Caſe no time limited foz payment of either; and that by 
the Parriage of Anne, the Oeviſe over being defeated, 
both became due and payable, the Deviſe being indefinite, 


without any erpzeſs time of payment ; and the Plaintiff 
Margaret's Jnfancy ought not to turn to her p2ejunice ; 


and that it was the Teſtato2's intention that they ſhould 


bad 


e it equally, one as much as the other, And ik Biſco: 
ſued, the Executo might have required Sccurity to 

And it was ſald and admitted by the Court, That if 
Executozs pay out the Aﬀerts in Legactes, and afterwards 
Debts appear, and they be kozced to pay them, of 
which they had no notice befoze the Legacies paid, That 


the 


Payment, but a Seturtty, and by that de would have pad 


w— 
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the Erecutozs by a Bill here might fozce the Legatees td 
refund. 
But as to that it was anſwered, That Caſe was not like 
to this; fo2 there was not enough to pay all when the Letra- 
cies were paid, but here was enough when the Legacies wore 
paid to pay all, and the loſs ſince, 8 
And fo2 the Plaintiff it was farther inſiſfed, That a didi⸗ 
ſion could not be made without the Plaintiff Margaret called 
to it; and the Caſe of Grove and Banſon inſiſted on, where 
Banſon had a Conveyance and Statute fo? big Le 
gacy, and yet put to refund. 
But as to that Caſe it was anſwered, There was not am 


a Redemption; fo this Payment was not pain, but erkra⸗ | 
to2y. And the Plaintiff cited the Cale of Picks and Vincner Pick: ag. Nan 
upon Sir Henry Martin's Cettificate, which was 29 Ottob. 29 Ode. 163g, 
1639. and was in ſubſtance thus: Thar an Executor may not | 
pay one, if he hath not enough to 1 and an Executor is Executor not 
not bound to pay a Legacy without ity to refund if there Pound to pay © 
be want of Aſſets to pay cicher Debts or — — Which was Le without | 
not, as is ſaid, to this purpoſe, there being at the time torun 
when this Legacy was paid, enough to pay all. 5 
©O2dered the Cauſe be ſet dolun to be re-heard ozigthatly, 
= -—— the Executoz, as the Legatee Biſcoe 


Querre, If there be not a difference between Debrs and Le! 
gacies thus: Debts may appear to the but Legati 
7 pa —_—— __ If cherefote N 

und more ſtrictly to take Security againſt ; 
appear, than Debts chat do not? * 


- ft 
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The Maſter of the Rolls. Firſt Hearing. 


Charles Fry Gent. and the Lady Anne his Wife, and Mount. 
joy Fry an - 1% by their Guardian, againſt George 
Porter an Infant, by George Porter his Uncle and 
Guardian, October 13. 


bella, who by his content married Nicholas Earl of 
ry, (whoſe Daughter the Plaintiff the Lady Anne is) 
and Anne, who without her Father's conſent married Tho- 
— Porter Eſq; by whom ſhe had George the Defendant the 
nfant. 
The Earl of Newport being ſeized of Newport-Houſe in 
Fee, by his Mill in wziting deviſeth in theſe wo2ds 2 


Miz: Earl of Newport had two Daughters, In. 
andu 


Item. J give and bequeath unto the Lady Anne Counteſs of | 


Newport, my dear Wife, all that my Houſe called Newport. 
Flowſe, and all other my Tenements in the County of Middleſex, 
for her Life; and from and after the death of my ſaid Wife, I 
do give my ſaid Houſe, and all other my Tenements in Middle. 
ſex, unto my Grandchild the Lady Anne XKnowls, the Daughter 
of Nicholas Earl of Banbury by the Lady Habella, my late Daugh- 
ter, and the Heirs of her Body to be begotten. Provided always 
and upon condition, That my ſaid Grandchild the Lady Anne 
Know!s do marry with the Conſent of my ſaid Wife, and of 
Charles F'arl of Warwick, and of Eaward Earl of Mancheſter, 
or the major part of them. And in caſe the Lady Anne Knowl: 
do and ſhall marry without the Conſent of my ſaid Wife, or 
the major part of my Truſtces aforcſaid, or ſhall happen to 
depart this Life without any Iſſue of her Body, then I will 
and bequeath all my ſaid Premiſſes unto my Grandchild George 
Porter, Son of my deceaſed Daughter the Lady Anne, late Wife 
of Thomas Porter Eſq; and to his Heirs for ever. 


The Plaintiff Fry, after the death of the Lozd New- 
ct, ſtole away the Plaintiff, the Lady Anne, in the night 
om Newport-Houſe, (where ſhe lived with her G2zandmo- 
ther) over the Garden Wal; and ſo (ſoon as ſhe — 
miſle 


2 


„r 


ms AT wan —— 


_— 
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abſence) it was inſiſted on by Serjeant Fountain, That 
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miſſey by her Gzandmother, and ſhe was infozmed- of this 
Tat, ſhe ſent to the Earls of Warwick and Mancheſter, 


to infozm them of it, who both pꝛoteſted againſt the Par- 


riage as unfitting fo2 the young Lady, who was at that 
time about fourteen years of age, and declared their utter 
diſitke of it. Afterwards theſe two Earls being examined 
fozthe Plaintiffs as Witneſſes in the Cauſe, ſay, That they 


do aſſent to the Marriage; and that they do not know but that 


if their Conſents had been asked for before the Marriage, ſuch 
Reaſon might have been given as they might have conlented to 
it. And they and other Witneſles ſpeak as to the Earl of 
Newporr'$ intent, and frequent Declarations, that the Plain- 
riff the Lady Anne ſhould have Newport-Houſe, which the 


Plaintiff s Councel would lap weight upon to interpret the 
meaning of the CUill to be in terrorem only, any not to de ⸗ 
feat the Deviſe to the Lady Anne. 


The Bill was to be relieved againſt the Condition and 
the B2each of it. 


And fo2 the Plaintiffs on the firſt hearing, which was be- 
foze the Maſter of the Rolls only (in the Low 8 


there were thee things in Equity, upon which the Plaintiff 
ought to be relieved againſt this Penalty. 


1ſt. That there was no other reaſon for this Condition and Pe- 
nalty, but to prevent the Lady 5 Marriage without Conſent, and 
therefore it was to be expounded i» terrorem only. | 

2dly. That this young Lady was but fourteen years old, and 
knew nothin ng before her Marriage of the Condition. 

3dly. As ſhe was in her Infancy, and knew nothing before her 
Marriage of thc Condition, ſo ſoon after as ſhe did know it, ſhe 
did go to the two Earls (her Grandmother being dead) andthey 


did approve of the Marriage. 


Foz the Defendant it was infite, That the Infancy 02 
want of notice to her of the Condition, was of no weight, 


fo2 that there was not by the Will any Pzoviſion made, 


as 
by the Mill as a Purchaſer, ſo ſhe muſt take it ou 
ſuch Condition as the Mill hath ſubjetted it to, 
to take notice at her peril; and an Infant may 
Condition; and this AX of hers in —_ 
what the Earl had reaſon to erpet ſhe would 


2 


02 any Directions given to give her notice, but as the takes 
> 
Wend 
was 


to 
nd is 
L 
but 
"do befoze 
the 
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ſhe tume to the age ot One and twenty years, it not being 
ukyal fo2 Ladies of her Quality to ſtay ttil One and twenty 
before they marry. And as to the pꝛetence that this Conde 
tion was in rerrorem; it was ſaid, That it was a Limitation, 
and that it was by the Ulli limited over to the Detendant 
in caſe of the Lady Anne s Marriage without Conſent, pari 
paſſu to hee dying without Jauer. And tho the Civil Law: 
may conſtrue the Limitation in a Perſonalty over in ſuch Cay 
ſes as this to be void, and to be but in terrorem: yet in this 
Court, in the Caſe of Jnheritances, as this is, nay even 
in the Caſe of Perſonalty, where it was limited over, as 
here, this Court hath not at any time avoided ſuch Limi- 
Where the I ega- ration ober; the conſtant differente taken in this Court being 
cy, on condition hetwtrt n Condition to make the Deviſe void without limit⸗ 
= — ogg ing over to another; and the limiting over to another; in 
on ble ie E. the firſt of which Caſes the Court hath uſually conffrue the 

ity, norwith- Condition to be in rerrocem only, becauſe there is no other 
breach of the Con- laſis now cited, (which you may ſee befoze, fol. 22.) But wheee 
dition, and where it hath bren limited over, it hath been always taken other- 
nor. wiſez ay in the Caſeof Davis againſt Halton, Novemb. 1664. 
. the matter here being r0001 part of what was given to the 


1 You, 111 party lh o d2oke the Condition, And fo, tho it were koz a 
Perſonalty, the Lirtrienrion over ts god. 


The Maſter of che Rolls. There is no difference in this 
Eaſe; whether it be a Condition 02 a Limitation, fo2 the Pe 
nalty is the ſame in both. And this maſt be underſ@d to 
be in tertorem; and the Infant had no notice of the Condi⸗ 
tion; and fo decreed against the Defendant. And that the 
Plainti#, the Lavy, andthe Heirs of her Body, ſhould hold 
and enjoy againſt hem. 


Appeal. The Defendant appealed from this Ozder by a Petition, 
Lord Keeper. And p2ayed the Entry of it might be ſtayed; and it was ſo, 
= ly Keeling, and oder d to be re-henry by the Lo2d Keeper, aſſiſted with 

e the Lon Chief Jaſtice Keeling, Chief Juſtice Vaughan, and 

4. Chtef Baron Hales, 22 April, 1670. At which pratin ng ft was 

infifted by Serjeant Fountain fox the Plaintiff, That this 

was a Penalty in rerrocem, that the Daughter might not 
raſhly marryz but Ge way then un Infant, without notice 
of ſe, ans the Caris do appzove the Marriage. 


r Wy wm ww wWwW 
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Serjeant Maynard fo2 the Defendant. Aon Limicaion, : 
not a Condicion: 3 Util would not paſs Lands = 
Common Law, it's by the Statute; and that ſays the 
ſhall and. And kor Notice, the Law requires no 23 
to be given, noz din the Earl the Deviſoz require any, and 
who ſhould give notice? The Defenvant is an Inkant, and 
could we give notice ? Mente Teſtatum ratum eſt. 


M2. Sollictto2 Finch fo; the Defendant,” There tart be $ublequent aſlent 
no Decree, kor the ubleqaertt Apprabutton works nothing, vi will not — 
and was ertortev by Compulſton. Foz when the Earls were ** — 
firſt acquainted with the Matriagr, they veſatlowed it, and bent 
the Eſtate diveſted out of the Lady by the Marrtage without 
conſent, and the ſubſequent Allent cannot reveſt it. The — 
mary intention was in rerrorem, tu reſtrain the Lady from 
an impmdent diſpoſal of her ſelf; but the fecondaty fnten- 
tion was, that if ſhe did marry. without conſent, the ſhottly 
loſe the Lands. The Szandkather could not have ſerrled it 
ſfronrer than he hath: And that the Gzandfather may (m- 

poſe ſuch Condition on his Mops K not to be deny d. 
Ind if this Court thould relt it, ft is to 52 
rage Diſobedience in Chllpzen to Parents. And this 
Caſe purely at Law, uw the matter or Notice and 8 
Circumſtances are all to be conſidered at Law as s wen as 
here 3 and if not relfevable there,” it's the fame here, And 
if Notice is neceſſary, us J roniceive it oy 8 
at Law; and poſſfbtp'it may de re ane Ecyx 
was not Notice, and at anocher . | 
1 any 
tu try it coties quotes 


Notice; and it betag matter 
the Defenvant ought to de at 1 "ROT 
Nan d e oY YE N. 4 —— 7 
relfevable + As A 
Content in gy, and the 5 4 rcumſtan- 


ring, this Court Bit help in 
dive i unt im Ettate, 


— — yet be re· 
voubted be here. 


whether a Father tan 0 92 Etftate,' its 

that a Court ut Eqittty thai have nd Poner oder it; 
it cannot be fo pꝛobided er den not gr | — 1 45 ties can't 

of a Poztgage, thur t pi: that! eee ker 3 Court of E — 
and Eqtttry is part ok Itpere we ia in Jarl 
Emergenctes and 11112 catrhot wantve fits 2 


As, Suppoſe the Plaintiffs hay = man tant Jo ko their 
Conſent, and the Befſenger never went, but ſafd he did, 
and dad their Conſent, and upon this che had married, ſhe 


Agreement of — 


g 
| 
/ 
ö 
; 
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Equity regards ſhould certainly be help d in Equity. And the end of the Mill 
the Subſtance, & Ig perfozmed; the was to marry ſuch perſon as the Earls 
not theCeremony. gyqyty like of, and they have appzoved, and (o the ſubſtance 
is perfozmed; and whether it be a Limitation o Condition is 
equally penal; and a Limitation over of perſonal Legacies, 
is vold by the Civil Law, J grant; but that in ſome Caſeg 
of a Limitation ober there may be Equity, it clearly followg 
in this, upon the Circumſtances of Jnfancy, and not Notice 
and Aﬀent ſubſequent. 
The Court would ſee Pzeſidents ; And then 30 May, 1670. 
upon peruſal of all the Pzeſidents, the whole Court agreed 
in one unifozm Opinion to viſmiſs the Bill, and accozding- 


Chief Baron Hales argued thus : 
1, It is to be conſidered whether this be a good Condition or 
Limitation ? 
ably. Whether any Relief be to be given againſt it ? 
3dly. Whether upon the Circumſtances it is relievable here? 


iſt. pe conceived it a Limitation and Condition both in 
Law and Equity, becauſe it's collateral to the Land; the 
Bey * {f ſhe will; but it without conſent there is a 
enalty. 
Adly. It's a Condition, becauſe it is to contain the party 
In that due Obedience which Law and Nature oblige her; 
and the would have applied to her Gzandmother fo her con- 
ſent, tho there had heen no ſuch Condition. And altha' in 
the Clivll Law, in the Caſe of a meer Perſonalty, the Li. 
mitatton over to vold: pet this is a Deviſe of the Lands 
Eſtates —— not governed by that Law. Eſfates governable by the Law 
bl: 18 Com- of this Aing dam, without relation to another ſazm, ought 
mon ne * not to be (nfluencedby anather Law; and this being a god 
ced by another CTenpltlan, it cannot be in Law defeated ; and there being 
Law. a full bzeach.of the Condition, as Law will not, Equity can- 
not help. And as to the DbjeXton, If there may not be Re- 
lief againſt Breach of Conditions in Equity, there will be a 
ſhatter in Decrecs alrcady made: this Caſe is not like 
the « Caſe ofa Yoztgage, where the Condition is foz payment 
ofYoney, becauſe there if the Boney be not paid at the day, 
there may be a made by payment at another 


vay with Darhiages. 


zdly. Again, 


— 
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zdly. Again, This Breach is not relievable in Equity; The breach of a 
becauſe it is a voluntary Diſpoſition thzoughout, both in Condition annexe 
equali gradu, as to the Settlement, and as to the Blood ot — bees 
him that made the Settlement. And lt appears by the lievable in Equity. 
Ulli of (ie Earl of Newport that made the Settlement, 

That he did as really intend it ſhould go over fo2 marry- 

ing without Conſent, as the Ladies dying without Jſſue. 

And he refs much on it, that there is no P2eſident of any . 
Relief given in this Caſe ; fo2 upon view of all the Pꝛeſl- Tamen quere. 
vents, he doth not think any of them come to this Cale; The two Caſes of 
and it's not fit to go further than the Court hath gone al- PH Sb 
ready; fo2 if they ſhould, there would be no end, and it's fit — _— _ 
to ſet bounds. And as to what was offered from the pzxof, gene, e other. 
that it was the Earl's intention that the Lady ſhould have —2 
Newport Houle, and that therefoze it was in terrorem; he 

latd, That no collateral Averment to expound the Tl No collateral A- 
ought to be admitted; fo2 if there ſhould, there would be verment to be re- 
no certainty in any Caſe. And as to the Earls appzoving <cived — 
the Parrlage ſince, he ſaid they were charitable therein; Deviſe o 

and tho' Equity will favour Inkants, yet an Inkant map be 

bound by Law to a perfozmance of a Condition; and inaſ- Whether Notice 
much as this Condition is annered to an Ack (Marriage) be neceſlary to be 
which ſhe as an Jnfant might do, the Inkancy will not _ of a Con- 
help. And as to the point of Notice, J will not deter. ion annext to 
mine here whether Notice be requiſite and neceſſary 3- fog u tan to the 
that is at Law, and want of it, if neceſſary, will avaſl ty. ggace i gi- 
there. J will not ſay what Equity may do in caſe of ven. 

want of Notice; but that Fai is not ſettled whether No- 

tice 02 no. It would be hard, becauſe there is not full — 
Notice pꝛoved, to conclude here is no Notice; and ſo would 

have the Bill diſmiſg d. 


* 


Keeling agreed, and ſaty, CTis fit to keep thoſe Bonds 
which Parents tmpoſe to hold their Childzen at Obedience, 
ſtreight, and not fit fo2 a Court of Equity to relax them. 


Vaughan. As to the Conſent ſubſequent, that ſignifies 
nothing; fo2 a man cannot be ſatd to conſent to a thing 
which is not capable of Conſent; as, to ſay a man con- 
ſents that his peir is of ſuch a colour, is Nonſenſe, fox 
that is not an Objet of his conſent ; and after the Parri⸗ 
age their Conſents ſignifieno moꝛe in that Caſe; ' 

The Low Keeper declared, He was clear of Opinion 
that Equitp ought not to interpoſe in this Caſe, and 

was 


nun.... 


Term. Mich. 21 Car. 11. in Canc'. 


— 


was glad to ſee that a Parent could ſettle his Eſtate, that 
it might be aut of a Power of a Court of Equity; and ſo 
the Bill was diſmiſſed, 


Note, That upon Trial, and an Argument after this 
Þearing in the King's Bench, it was adjudged that Notice 
was not neceflary to be given. 

The Pꝛeſidents cited in this Caſe were, Sir Henry Bel. 
laſis, fol. 2. Fleming and Walgrave, fol. 58. Wallis and Crimes, 
fol. 89. Eſcor and Eſcot, 7 Febr. 1653. Coke and Tookey, 
. 24 May, 15 Car. 8. Peyton and Shipdam, Novemb. 1657. The 
two laſt Caſes were, Whether Relief were given for 1 
of a Condition on nonpayment at the day, on a voluntary De- 
viſe, there being no Damage bur what might be made up by 


payment after with Damages ? 


The Lord Keeper. 


Davy againſt Davy. December 11. 


be Plainttf was eldeſt Son by a ſecond Venter, and 
| the Defendant was eldeſt Son and Þeir by che firf 
Ventet ; and the Bill was, to be relieved fo; a Rent-charge 
of 200 l. per annum, of which there was half a year due. 

The Btil did ſuggeſt, That the Defendant kept not any 
Stock upon the G2ound, but converted it all to Tillage, ſa 
that the Plaintiff dad not a ſufficient Diſtreſs, and ſo was 
without Remedy ſave fn Cquity, and pzayed a Decree againſt 
the Defendant fo2 the Arrears and growing Payments. 

The Defendant demurred ko; that the Lands only being 
charged with the Rent at Law, there was no Equity to 
charge the Defendant's Perſon. — 

But this Demurrer was over-ruled, it being laid in the 
"Sill, That there was a legal detect in the Aſſurance, which 
ought to be made god in Cquity, the Gzant being on a 
gad conſideration, 

The Defendant anſwered, and dented the converting the 
Ptemiſſes always to Tillage, oz that the ſame were not 
overt to a Diſtreſs ; but (aid there had been divers times 
a Dtock wozth 250 l. upon them. . 


After 


SBSSSGEESC | 
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7 iſhed in the Cauſe, it was heard befoze the 
1 22 1667. And the only Equity there in- 
fey on fo the Complainant was, That the Defendant im- 
all the Lands to Tillage, ſo that the Plaintiff could 
not diſtrain, there being no Cattle kept on the Pꝛemiſſes. But 
the Defendant did inſiſt, Chat he vidkeep a Stock of Cattle 
thereon ſometimes worth z501. at atime, and that the Platn- 
tiff endeavoured to charge the Defenvant's Perſon with the 
Rent, which was not liable at the Law. But thePlaintif's 


Councel replied, That tho' poſſibly he might have Remedy- 


at Law, yet it was uſual to ſettle Matters of this nature in 
Chancery. | 


Abereupon, and upon reading the P2wfs in the C 
the Court declared they would be attended with Pzeſlven 
where Caſes of this nature had been relieved, and then would 
give their Opinion. 8 Nov. 1668. the Court ozvered the 
Cauſe to be ſet down again on the Pꝛelldents, which the 


Plaintiff was to deliver to the Defendant. One Pꝛellvent 


A Rene which 

charg eth only the 
Lal not to be 
decreed in Equity 
againſt the Perſon, 


Bowman or Bore, 


was this: Seymor Boreman and Francis Year Plaintiffs, a- mer againſt Tear- 


gainſt John Year Eſqz Defendant. The Bill was groundey 
upon an Agreement made upon the Marriage of John Year, 
e Father ofthe Plaintiff Francis, with Frances his Bother, 


and a Tripartite Deed 15 Car.r. in purſuance thereof, where- 20 Fav. 1665. 


by John the Father became ſetzed in Cail, andafter the death 
Thomas his Father, covenants to lebyn Fine, to the in⸗ 
tent Elizabeth (Mother of Frances, his ſecond Mike, after 
the death of Thomas and himſelf) and her Afſigns ſhould 
have during her Life out of the Pꝛemiſſes 150 l. per annum, 
if John ſhould have Þeirs-male of his Body that ſhould 
ſo long live; and to the Þeirs-males of the Body of 
John by the ſald Elizabeth, another 150 l. per 


during the Lite of the ſaid Elizabeth ; and that the Heirs: 


males of the Body of John and Elizabeth have 400 l. 
annum out of the Pꝛemiſſes, with a Clauſe of Diſtreſs ; 


and a Covenant to make further Aſſurance. A Fine was 


levied accozdingly, Auguſt 1663. John the Father died in 
the life of Thomas his Father. Elizaberh ſold her Right 
to the 150 l. limited to her ſelf after the death of Tho- 
mas, to the Plaintiff Boreman, and in October befoze the 
Bill Thomas dfed, whereby the Plaintiffs became intt- 
tled to the ſeveral Rents, the Lands deſcending to the 


Defendant as peir to his Gzandfather, being elveff Son- 


of John by a fozymer Aenter, 8 
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and refuſed to pay the Rents, pzetending the Lands were 
Confuſion of not ſufficient, and the Limitation in Law detective; and the 
Bounds of Lands Lands lying inter mix d with others, and Boundaries can. 
our of which = fuſed, the Plaintiſfs could not diſtrain, and ſo pzayed-Relief 
Rent charge ws here. And charged alſo, That the Defendant's Father a- 
beef in Eren, that if the Lands were to ſmall in value, an defeitiye 
Equity. in Title, he would make both god. To have that done, and. 

to diſcover the Buttals and Boundaries, and to have the 
Hons. "_ and growing Rents paid, was the ſcope of 
t 
Defendant by Anſwer inſiſted, That the Plaiutiffs pa. 
emedy was at Law, and that Boreman had not a gap 
(tle, becauſe he had not any Attoznment, fo2 ought appear- 
eds ag any Conveyance from Elizabeth, and juſtified the 
detainer of the Deeds. 

On the firſt hearing, 24 Jan. 12 Car. 2. Oxvered a Com- 
miſſion to go to ſet out the Lands, and Boreman's Title to 
be determined on the return of the Commiſſion. The Com- 
miſſioners certified that they had ſet out the Lands, the p2e- 
ſent Kents whereof were but 70 1. per annum, and that the 
Lands charged were 300 l. per annum; and then the Cauſe 
came again to be beard bete the Lord Chancellor and the twa 

Chief Juſtices, 12 Jan. 1660. And as to Boreman's Title as 
 Kdignee to Eliaaboth, by which he claimed the Arrears from 
Thomas Meat & death, during Elizabeths life, the matter ſi@b 
upon was, That he did not pzove he had paid any Purchaſe- 


ney. 

A Limitacionto The Court conceived that was not material, he claiming 
Heirs-males taken under Elizabeth, was intitled by the Parriage-Agree- 
in 3 ay = * able of Relief. 
1 the nert Point was as to the other Plaſntiffs to 

— 100 l. per annum during Elizabeths life, and zoo l. after 
A defe&ive Lim to him and the Peirs- males of his Body. Mhereupon 
tation in point of the Court declared, That though the Limitation of theſe 
Law ſuppiiedin Kents were defelive in Law, ſo as the Plaintiff could have 
Equity. no Remedy at Law, 2 by the true meaning of the Mat- 
riage-dgreement, the Plaintiff Francis is well deſcribed 
to take the Rent, and both the Plaintiffs well intitled, 
and ought to have Relſef ſo far fozth as the Lands and 


Rents reſerved on the Leaſes, and the Lands as they th 
ſhall come out of the Leaſe, wall be of value to make W 
good the (ame ; and that Boreman ought to be firſt paid; Py 
and decreed the ſame accozdingly, and the Defcavant to to 


account fo Peine P}ofits, &. And foz the future 


the 


—— — 
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the Kents reſerved and Lands out of which the Rents and 
Pzofits are iſſuing, at the higheſt yearly value, not exceed- 
ing 100 l. per annum, after the Leates expire ſhould be liable 
tothe payment of thoſe Rents to the Platntiff Boreman du- 
ring Elizabeth 8 life, and after 300 l. per annum to the Plain 
tiff Francis, actoꝛding to the true meaning of the Deed. 


The difſerence between the two Caſes Was, 


Firſt, In the principal Caſe the Rent was well limites to the 
laintiff in point of Law by the name of the firſt Son ofthe 
ond Venter, and he map diftrain, and having Seiſin, may 
bzing an Alpe. But in Borcman's Caſe, neither himſeit bad 
any Remedy at Law fo2 want of Attozument, and v reaſon 
of intermirture with other Lands, noz had the other Plain 
tiff, by reaſon he was not Þetir-male to his Father; but that 
Defendant was by a fozmer Venter, ſo the Limitation as 
not good in Law. And obſerve in Boreman's Caſe the Lands 1 
only are made liable, not the Peron. 
other Pꝛeldent dellvered by thePlaintif tothe Deren . ae 505. N. 100. 
dant, was 21 June, 16.44, Elizabeth Ferris againſt Newby. 172 118. a 
where an Annuity being deviſed by Mill, and by the ſame / 22 
Mill the ſame Lands deviſed to an Þalf-bzother of the De- — 4. 
viſee of the Annuity, this belng a Kent-Seck without Dellin, x. 8. 
and no power of Oiftreſs, and the Deviſee of the Lands ba- 
ving pꝛomiſed to pay it; the Court did decree the Deviſee Seiſin decreed of 
of the Lands to give DSetſin of the Rent to the Deviſee of « Rent Seck. 
the Annuity ; which Caſe, as was concetved, was againf> 
the Plaintiff in the principal Caſe, it being in his power to 
have Seiſin when he would. And the Court in this Caſe 
did not decree the Lands to be liable. 

And now, upon further hearing of the principal Caſe, the 
Plaintiff's Counceldid not think fit to inſt upon, 02 ſo much 
as to mention their Pyeſidents, but ſfood only upon the de 
feit of a Diſtreſs, and that the Arrears of the 2001. per anf 
were now oo and the Land but 200 l. yr anfi. ; 

The Lord Keeper declared on the Debate of the principal | 
Caſe, That unleſs there did appear a Fraud to hinder the , u to binder « 
Plaintiff of his Diftreſs, he could not have Reltef here; And igen. where 
that all he could do was to refer it to a Trial at Lam, wiel. 
Whether there was any Fraud to hinder the Plaintiff of his Di- 
ſtreſs A —— accozdingly at the Plaintiff's deſire did refer it 
toa | | 


A2 The 
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The Lord Kaur, 


Trevor againſt Perryor. December 1 4. 


On a Demurrer. 


9 be Plaintiff was an Executoz to an Obligee, and the 
Bill was to have an Equity of Redemption, which 
veſcenvey to the peir of the Obligoz by his death, made Ab 
ſets in Equity. 

To this Bill it was demurred fn Bennet and Box's Caſe; 
and on debate the Lo2d Keeper inclined to think ft all one 
with that Caſe. 

Whether an Eoaui- But f02 the Plaintiff it was infiftey, That that Caſe was 

ty of Redemption an hard Caſe to be eſtabliſhed in a Court of Equity; and that 

in the Heir of the this is a ſtronger Caſe, fo2 here the Lands were once in the 

Mortgagor be Mbligoz, and never abſolutely put out of him, but condſtio- 

Aſſes in Equity. natty by way of Piedge fo2 Money: And the Equity of Re. 
bemptton he dad was as conſiderable as the Redemption, 

which was Aﬀets at Law. Ss the Low Keeper o2vered to 

anſwer : but ſaved the benefit of the Demurrer to the hea- 
ring of the Cauſe, 


The Lord Keeper. 
Fuftice Wyld. 


Huttoft Grove, againſt Banſon aad his Wife, and Tho- 
mas Grove. December 1 4. 


Uttoſt, the Plaintiff's Gzandfather, poſſeſſed of a 
great Perſonal Eſtate, gave the Plaintiff 5000 l. 

and 5001. to his Siſter, Banſon's Wife, and made the De- 
kendant Thomas Grove his Erecutoz, who had purchaſed 
the Mano of Beercn-Hall with part of the Teſtatoz's Money, 
and moztgaged it to Perryor, and fozfeitev it. Upon the 
Marriage of his Daughter to Banſon, he agrees her Po; 
tion to be fo2 Legacy, Jntereſt, and what moze he would 
giv 


— . w2ͤ— . — — — 
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give her 1000 |. and enters into a Statute to Banſon fo; 
the ſame, and then he grants the Equity of Redemptſon 
and the Reverſion (fo2 the Moztgage was but fo2 a lon 
term of years) to Banſon as a farther Security The BI 
was to be admitted to redeem the Moztgage, and to have bang 
the Legatees loſe in pzopoztion. And tho Banſon had a Sta, Legatees to abate 
tute and Moztgage prout, wherebp it was (ald his 1000 l. in pportion whery 
continued no longer a Legacy, but was as much a Dede to tbereionorenqugh 
him, as if he had lent the Boney; and he took ſt ag ſo *2 pay al. 
much Poztion, oz elſe he would not have married: Pet the wy” 
Lo2d Keeper declared, That inaſmuch as the Legacy was an Executor not 
not patd, but only ſecured, he conceived it equitable foz each bound to pay a 
Legatee to loſe in p2opoztion, there not being enough of Legacy © a 
Thomas Groves Eſtate to pay all, and would not admit Ban- Security to refund 
lon to redeem, but the Plaintiff, foz that his was the greater i» dae of deſect 
Debt; and ſo ozdered that he ſhould redeem, and Banſon 1 b 
ſhould loſe of his Wife's Poztion in pzopoztion with the 7% and Jie 
Plaintiff. And in this caſe the Caſe of Pick and Vincner, 1639. more largely __ 
by Advice of Civilians, was cited, where it was reſolved, Grove & Benſon. 
That an Executoz was not bound to pay a Legacy, but an 

Security to refund, in caſe there ſhould be a dekeſt of Aﬀetg 

to pay Debts and Legacies. But that, as was ſaid, was 

not applicable to the pzincipal Caſe; faz the Teſtatoz hay 

left ample Aﬀets, but Thomas Grove had waſted them, and 

was inſolvent. 


— 


5 
The Lord Keeper. | 
Higgon and others, againſt Syddal, Calamy, and others. 
December 15. 
On a PLEA 


T pe Caſe was this: Syddal granted a Rent Charge. , 147, 446 
of zoo l. per annum fo; 20001. to the Plaintiff, and % 173. 
after moztgaged the Pzemiſſes fo; 12001. toCalamy, Then * . 6% 29: 
thoſe that have Calamy's Intereſt, he being dead, bup in a 162. 1 — 
Judgment pꝛecedent to the Gzant of the Rent-Charge. The > 0 ceſu 20, 
Plaintiff erhibſts his Bll to diſcover what Eſtate the Be. 

fendant claims, and chargeth that Calamy hav notice of 
the Plaintiff's Rent bekoze his Moztage. 
. The 
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A Mortgages The Defendants plead the Boztgage to Calamy, and that 
without notice of afterwards hearing of pzecedent Jncumbzances, they bought 
« precedent in" in a legal Title pzecedent to the Plaintiff's, and offer that 
in Incurb.and. If the Plainti will pay all due on the Mortgage, and on 
ecedent to that, theit new acquired Title, toaſſign all to him. But if he 
ſhall not be im · Hot, they ſtand upon it they ought not to diſcover what that 
E in Equity, Eſtate is they have bought in, noz ought their Title to be 
t on payment Dawn under Examination in Equity; and by way of Anſiver 
of all which is due denied that to their knowledge oz belief Pr. Calamy had 
Cane bah any Notice of the Rent-Charge when be lent the 1200 
And on debate the Plea was allowed as good. | 


The Lord Keeper. 
Fuſtice Wy ld. 


William Style by Original Bill, againſt William Martin 
and Elizabeth his Wife, Relift and Adminiſtratrix of 
Richard Boſvile E/q;, aud Robert Boſyile, Son and 
Heir of the ſaid Richard, by Guardian. Decemb. 16. 


e Bill was an Original Bill to ſet aide a Decree in 
; 1664. obtatned by the Defendant on a Bill of Reviver 
to which the now Plaintiff is no party) againſt John Style, 
eir of Sir Humphrey Style, and others, as obtained by 
Fraud. The Caſe was thus: 

Dir Humphrey Style's Lady (Mother of the ſaid Richard 
Boſvile) had by his requeſt moztgaged a Mano? of hers 
fo2 30001. bozrowed by Sir Humphrey 8 Novemb. 8 Car. 1, 
And Sir Humphrey had agreed with his Lady, That if he 
did not pay off that zoo 1. that then his Lands in Kent 
ſhould ſtand obliged to pay 15001. of the 3000 |. fot the 
caſe and benefit of the ſald Lady and her Þeirs. And 
15 Novemb. 8 Car. 1. he conveyed his Kentiſh Lands to 
Truſtees, which the Defendants (ſay was fo2 that purpoſe, 
but no ſuch erpzeſs Truſf. Trin. 1641. the Lady Boſvile 
being dead, Richard Boſvile her Son and Þetr erhfbſted his 
Bill againſt Sir Humphrey and the Truſtees of the Kentiſh 


Lands, to have the benefit of this Agreement. And in 
Tris. 
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Trin. 1042. tia Witneſſes were examined ta the Pzoof 

of the Agreement againſt Sir Humphrey Style, and that 

the Conveyance of the Kentiſh. Lands was on that Crutt. 
The Wars coming on, there was a Reit, and no farther 
Pzoceedings: till 1663. In 1665. Richard Boſvile, who 
was a Recuſant, died, his Heir then and pet an Jnfant. 
Michaelmas 1661. Martin & Uxor', and the other Defen- 
dant, the Infant, bought a; Bili of Reviver againft John 
Style, the Heir of Sir Humphrey, and the Þeir of the 
ſurviving Truſtee, And in 1664. after the Anſwrer of John 

Style, who by Anſwer ſaid he was willing the Plaintiffs | 
in the Bill of Rentner map baue their Boney, i be may | 
babe the reſt of the Lands, and Replication and farther 
Piaot taken and publiſhed, it was decreed, That the Plain- .Y 
tiffs in the Bill of Reviver baun hold the Lanvygs again | 
John Style and his Heirs, and all tlatming under Dix 

Humphrey Style ſince the firſt Bill, until the x 500 l. with 

Cofts and Intereſt were paid off, of which Bill of Revtver 
the now Plaintiff had due notice gtuen him, and he might, | 
if he had pleaſed, come in by a Cross- Bill, &c. defoze the | 
Decree. The now Plaintiff made Title by an Intati of | 
Sir Humphrey Style on him in 1638. pzecedent to the Ott- | 
ginal Bill, ſo that Title was not bound by the Decree. 
But that Settiement being in truth revoked in — be 
made another Title by the Mitt of Sir Humphrey Style in 
1654, And fog the now Platutiff it was inſiſted, Chat 


n there was a Colindan in getting the Decree, the Defen- | 
er dant John Style admitting it by Anſwer to it on the matter, | 
e, and the now Plaintiff, who was Terr-tenant, no party to l 


it. And the Repozt of the Mater who hay computed the 
oo. and Jntereſt to amount to 36001. was confirmen 
without any defence by John Style. And the Rule foz bin- 
ding Titles pendente lire, (which is the Rule of the Pia · 
{ice at this day) was the Lozd Bacon's Rule, and that 
2 
mi 


is, That lis pendens binds, if it be in full Proſecution; 
here was adove t years Celſation, and the la 


4 
. — — — — —_—  —  —__uw_— 


had in that time bought in Micumbzances, and impzabed 
ven the Plaint(f of the Bil 


ob 


the Lands, and the notice 
of Reviver was too late, Jause deing joined, o that 
could not come in. And it's Where Judgment ts 
tained againſt the Land, and the Terr-tenant is no par 
is a Urit of Deceſt lies fo2 the Terr-tenant; and ſo in 
ih parity of Reaſon this Bſll was maintainadle fo2 the 
in Complainant. Spencer's Caſe, 5th Report, was citol. 


r 
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it was further ſaid fo2 the Plaintiff, That there was no ſuch 
Agreement between Sir Humphrey Style and his Lady ag 
the Decree was grounded upon. 

Foz the Defendant it was ſaid, That the Plaintiff wag 
ſtopt to ſay there was ſuch an Agreement by Decree, 


A Stranger being Lord — — A Stranger may kalle at the Common. 


bound by a Decree Law and if the Decree be by Fraud, the Plaintiff may then 
gotten by Fraud, be admitted to falſifie the Agreement. But it is not fozm, 
may falſihie it. — the ſubſtance of a Decree, that all be bound that come 
lite. 

All that come in ut the Defendant's Councel inſiſted, That there was 
« lite are no Fraud; fo2 the main Cliitnefles which were to the Agree- 
by « De- ment were examined in Sir Humphrey Stylc's life-time, 
coe. Thoſe which were examined after, were to p2ove the pay- 
ment of the 3000 l. the Boxztgage-Boney, which was paid 
afterwards; and Notice was given to the now Plaintiff be- 
foze any Examination of the Bill of Reviver, and could go 
no otherwiſe, unleſs they would have betrayed the Infant; 
fo2 it be had gone by Oztginal Bill, they muſt have loſt the 

Witneſſes examined on the firſt Bill. 


R Lord Keeper. The (lar and Jnfancy ercuſes the La 
— 0 Nall and the Clitnefſes to the main were examined in Sir — 
of Reviver neceſ- phrey gj lifez aud ſo the pꝛetence of the Plaintiff's Impꝛove- 
ſary, ici improper ment, and taking off Jncumbzances, nothing of that in the 
to make him a Bill, but in the Replication: And ſo diſmiſſed the Bill. 
Party, not being 4 
in priyk y. 4 


Sherman agamſt Withers. December 11. 


Ona PLEA. 


e Plaintiff was an Inland⸗ Merchant, and the De- 

fendant his Fa{toz 3 And the Bill was fo2 an Account 
tation as to Mer- rteen years ſtanding, 

chants Accounts To all but what was within fir years befoze the Bill the 

_— an in Defendant pleaded the Statute foz Limitation of Perſonal 

Merchant. Actions, 21 Jac. 16. c And upon debate of the Plea, the 

Lord Keeper conceived the Exception in the Statute as to 

the Merchants Accounts, did not extend to this Caſe, but 

only to Merchants trading beyond Sea. | Th 


Exception in the 
Statute of Limi- 


L 
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The Lord Keeper. 


Sir Jeffery Palmer, the King's Attorney-General, on the 
behalf of Woolrich, à Lunatick, againſt Woolrich. 
Mich. 1669. AY} 


| Bill ought by the Artorney-General in the nature of 

an Inkozmatton, fo2 the benefit of a Lunatick, as in 
the Caſe of Jerome Smirh, fol. 112. 
The Defendant demurred, fo2 that the Lunatick was no Where a Lunatick 
party, which was ruled a good Demurrer ; the Lozd Reeper muſt be a Party 
declaring it was as needful to make the Lunatick a party ag to © Suit for hu 
an Jnfant, where a Suit was on his behalf; but in the caſe 7. _ 5 
of an Jveot it muſt be otherwiſe; but a Lunatick map reco- — 4 | 
ver his Underſtanding, and then he is to have his Eſtate 
in his own diſpoſing. 1 28 
j ut obſerve the difference between this Caſe and that of 
Smit 5. . „ 1 

Smith's Caſe Mas, to be relieved againſt an AX done by the 
Lunatick in alſiguing a Debt, becauſe he was a Lunatick at 
that time; lo that if he had been a party, it had been to ſful- 
tifie htmſclf, which the Law does not aumit. Vide Beyerly's 
Caſe, 4 Rep. And quære how it can be done by Inkozmation 
on his behalf? 

But in Beverly's Caic the King hath the cuſtody of his 
Perſon, of his Lands, and his Goods, ſo as to pzovide fox 
the Jdcot, to p2event an Altenationz and therefoze by Scire 
facias may avoid a Feoffment and other diſpoſition made 
by the Jdeot, But the Bol ſays, That that is not a 
breach of the Rulc, that a Man cannot be admitted to 
ſtultifie himſelf, becauſe the Jdeot is not Party to the Re- 
cozd in a Scire facias. And in that Caſe it is the ſame 
thing, and the Crit the ſame as to the Alienation of non 
compos mentis, 02 a Lunatick, oz of an Jdeot, and the 
King (hall protect thoſe that cannot pꝛoteck themſelves. | 
And the Alfenation of a non compos mentis, as well as of wheres L unatick 
an Jdeot, being found by Office ſhall be avoided. Tamen ſhall be a party to 
quære. And upon that ground J ſuppoſe it was thoſe an Information on 
Bills were grounded; fo2 it was declared by the Court, bis behalf, and 
that thoſe Bills were p2oper to be bzought by the Attorney. Whre not. 

And in Woolrich's Caſe the Bill 11 to be relieved upon a 


Marriage 


6 
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arriage-Agreement, -fo2 the benefit of the Lunatick, by, 
oe he was a Lunatick; ſo that he being a party to that 
Bill, did not tend to ſtultifie bimſelf,. and may be the reaſon 
why he ſhould be a party to it: And the other Bill tending 


to ſtultifie himſelf, may be a reaſon why be ſhould not be 
vw to it. 


The Maſter of the Rolls, in the abſence of 
the Lord Keeper. 


rr Jones Eſq, againſt John Lenthal ol his 
Lach. ch 1669. 


from Sir James Stonchbuſe, to whom the Defendant 
was his Erecutrir ; which Debt and Bond the 
which the Plains Mlaintiſt in big Anſwer to a former Vill had {won was 
iff had (worn wes fully ſatigfied to him, but that was to avoid a Sequeſtra 
ſatiofied beſore tian af the Debtz\as was alledxed. And the Baſter of the 
Anſwer. BVolls, cho that Anſwer was ſet fozth in the Defendants 
Auſwer in this Cauſe; would not fuffer the Anſwer to be read 
again the Plaintiff, and ſo decreed the Defendants to (a- 
. tisfic the Debt. 


1 Mod. 141, 30. Js Bill was, to be relieved foz a Debt owing by Bon 
* 1 5a 
Relief for a Debt Lad 


7 
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The Lord Keeper. 
Fuitice Morcton. 


On a Demurrer. 


pe Cauſe had been fozmerly heard in the Exche⸗ 
quer, where two ſeveral Trials had been direfev, 
Will or no Will? and in both a Gerdi# to; the Plain⸗ 
tiff. Pet the Chief Baron had diſmiſſed the Bill there, but 
without Pzejudice in Law oz Equity. And now by an Ozt- 
ginal Bill the Plaintiff hath ſought Relief here fog 
thoſe Matters he ſought Relief in the Erchequer, and to 
eramine (Uitneſſes in ower thereunto, in perpetuam rei me- 
moriam- 

The Defendants pleaded the Examination and Diſmil⸗ 
lion in the Erchequer, and that there ought not to be a 
— the Batter having been there full in 


E 2 On 
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On the firſt hearing of this Demurrer the Court gave 
time to ſearch fo2 Pꝛeſidents, where after a Cauſe heard 
upon the Merits, and diſmiſſed in the Exchequer, a new 
Bill had been admitted here: And none being to be found, 

Diſmiſſion of a now upon farther hearing of the Demurrer, it was koz the 
Cauſe without Plaintiff inſiſted, That this was a (ſpecial Dilmiſſlon, it 
prejudice in Law being without Prejudice gither in Law or Equity; which Wong 
or Equiry, bo%'* mo by confldered to ipfitfie ſomething ; but they vid not 
nine any thing, unfeſs it were meant the Difmiſſton 
ſhould not hinder 57 — from K in 
any other Court of Law a; Equity. 0 the Court did 
— rage my conceive, and oꝛdered that the Pſaine(f might examine any 
Exchequer, may CUttneſſes that were not examined in the Exchequer; and 
be new examined that as to the Matters examined unto there, the Plaintiff 
| in Chancery. might examine the ſame Witneſſes de bene eſſe; and how 
i far thoſe de bene eſſe ſhould be uſed, the Court would far. 


| ther conſider, | | 


The Maiter of the Rolls. 


2 XX _ — 
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Bridget Dennis, by Sir Alexander Frazer her Committee, 
againſt Sir Thomas Badd, Frances Dennis his Daugh- 
ter, and others. January 31. 


St 


pe Caſe of Sir Thomas Badd was, That he was Guar- 
dlan to Edward Dennis, (whoſe Siſter and Peir the 
aintiff ts) and at fifteen years of age marred him to the 
efenvant Frances, his Daughter. Sir Robert Dillington 
dad a Poꝛtgage of 2001. of part of the Jnfant's E ate, 
- which Yo:tgage Sir Thomas Badd paid off, and took the 
ſame alligned to other perſons, The Jnfant after, at ſeven- 
teen years of age, made his Mill, and the Defendant Fran- 
ces his Wife Erecutrſr. The Bill was, That tho' Sir 
Thomas Badd had paid off the Moztgage with the Inkant's 
own Poney, yet he now pzetends it was not foz the benefit 
of the Infant, but that he pald ft with his own Boney ; and 
fo: what Boney he had of the Jnfant's, he was accountable 
to his owtt Daughter the Erecutrir, and ſo would leave the 
whole Moꝛtgage money ſtill on the Boztgage-Lands, which 
belong to the Plaintiff as Diſter and Heir to the Inkant. 


The 


ts. 
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The Defeudant Dir Thomas Badd by Anſwer ſaid, That 
the Money he had paid Sir Rob. Dillington was his own o- 
ney, and that he had not near enough of the Jnfant's to pay 
the ſame; and that if he had had enough of the Jnfant's 
Yoney, yet he could not juſttfie the diſpoſing of it. 

It was proved, That when Sir Thomas Badd pafd off the 
Mortgage, be called in about 100 l. of the Intant 's Yoney, 
and that that was applied that way. 

And in this Cale the Maſter of the Rolls declared, That 
Sir Thomas Badd ought to imploy what he had of the Effate 
of the Infant, as far as it would go, to pay his Debts, and 
did vecree a Redemption ofthe Boztgage, and that Sir Tho- 
mas Badd ſhould actount; and that what he had of the Jn- 
fant's in his hands when the Boztgage was paid off, ſhould 
be applied in vifcount of Boztgage-Boney, and upon pay- 
ment of what was moge due to the Plaintiff, to redeem, 


The Lord Keeper. 


Sir Jeffery Palmer, the King s Attorney-General, on the be- 
half of the King and Trinity-College in Cambridge, 
againſt George Newman E/ az. Febr. 10. 


Þe Inkozmation ſuggeſts, That S. Newman was ſei⸗ 
| zed in Fee of the Lands in queſtion, and poſſeſſed of 
Books and Gods, and out of a pious intent to pzovide fo; 
Maintenance of Poo2 Scholars in that College, by his 
Will in Writing deviſed to- the Maſter and Fellows of 
that College, the Lands in the Jnfozmation mentioned, 
and all his Poneys, Geods, &c. and appointed the Pꝛe⸗ 
miſſes to be imploped fo2 buying Lands foz Maintenance 
of Scholars in the ſaid College, &c. with this Clauſe, 
That if any by Cavillation concerning the Law of Maintc- 
nance ſhould go about to hinder this Bequeſt, or if any of 
his Bequeſt might not be ſuffered to go to the College, 
then the Defendane ſhould enjoy all his Lands, Goods, 2 
That by the Mill the Pzemiſſes are to be eſtablichen 
with the College, but the Defendant combines with others 
unknown, either Lozds of whom the Lands are holden, oz 
Heirs at Law, and petends that by the Statute of Mort- 

| main 


An Infant's Eſtate 
in his Guardian's 
hands ought to be 


_— pay his 


| 
| 
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The King as P«- 
ter Patria may 
inform for "uy 
publick Benefit. 
Statute of Chari 


table Uſes. 


and Goods, and refuſeth to let the Baſter and Fellows 


main the Deviſe 1s ineffetual, and ſo raiſeth Cavils to de. 
feat the Charity, and ſo has got the Poſſeſſion of the Lande 


have them; That if by the Statute of Mortmain the ſald 
Charity be avoidable, yet by other Laws fo? eſtabliſhing of 
Charitable Ates, and accozding to Equity, the Charita. 
ble Ade ought to be made good. Clherefoze, and tnaſmuch 
as the Pꝛeſer vation of Charitable Uſes is of Publick In. 
tereſt and Concern unto his Bajeſty and the College, and 
in reſpeit of the Statute of Mortmain and Cavillacion afoqe- 
ſaid, they have no Remedy, by reaſon of the latter 


lauſe 
of the Will, to be relieved in the Pzemiſſes, they exhibiten 
this Bill. 


The Defendant anſwered, and confeſſed the Mill, &c. 

And upon the Hearing it was declared by the Court, 
That the King as Parcr Patriæ may infozm fog any Publick 
Benefit fo Charitable Uſes befoze the Statute of 30 Eliz. 
fo2 Charitable Uſes. But it was doubted the Court could 
not by Vill take notice of that Statute, ſo as to grant a Re. 
lief accowing to that Statute upon a Bill, but that the 
Courſe preſcribed by that Statute by Commiſſion oc Cha. 
titable CIſcs, muſt be obſerved in Caſes relfevable by that 
Statute. But no poſitive Opinion was delivered, fo the 
Defendant conſented toa Decree, and ſo what was done 
— by his Agreement, and not the Judgment of the 

durt. 


DE 
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Wilmer and his 'Wife, againſt William Kendrick and 
Jo. Vylet. May 17. 


Ona Demurrer, 


Illiam Kendrick ſeized. in Fee of the Lands in que- 
ſtion wo2th 90 l. per annum, and of other Lands, in 
all wozth 100 L per annum, by Indenture 

17 Car. 1. conveys the Lands in queſtion to the uſe ot᷑ 
his eldeſt Don fo2-Life, the Remainder to Ttuſtees fot 9 
years, fo the benefig al Martha the ite of Themas fol a 
Jopnture; the Kemainyer of tdate and all other the La 
(of which by that Settlement Thomas was Tenant fo fife 
after William's death, to the: firſt Bon of Thomas in Taft; 
Thomas has Iſſue Martha the Plaintiff's Mite, and another 
aughter, and the, Defendant; Kendrick, his only Don, 
nd dy the Settlement there was a Power given to Tho- 
mas at any time during his lite by any Uriting to convey 
02 appoint all oꝛ any of the Lands in queſtlon, being but 
901, per annum, to any future CUiife: that Thomas 
marry, foz a Joynture, 92 to any» Child 82 younger Children 
of Thomas, fa as that Conveyance oz Appointment be 
| made 


Touching a de- 
ſective execution 


x3 April, ot a Power. 
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made to commence alter the death of Martha (Thomas his 
ite) fo2 Life o2 Lives only of ſuch Child oz Childzen, and 
fo: their Pzeferment : Thomas having no other way to po. 
vide foz his Daughters pounger Childzen, 5 May, 1657. fo 
love, &c. to them, and koz p2oviſion of Poztions fo? them, 
rants, bargains and ſells the Lands in queſtion to the De, 
eudant Vylet, Habendum to him and his Aſtgus fo the Lives 
of the Plaintiff Martha and her Siſter, and fozeheir only Uſe 
and Beneflt, to remain from the death of Thomas Kendrick 
and Martha his Alike. R | 
The Plaintiffs by their Bill ſuggef#, That the Plaintif 
Martha had no P2oviſion but this, and that her Father did 
look upon it that he han well purſued his Power in the 
Ozant to Vyler, oz elſe that he would have taken the Wo 
of the other Lands of greater value, which he knew were 
by the Settlement ſupa to come to the Defendant, and 
complained that the Defendant taking advantage that the 
Power was not literally purſued, did ſtand upon it, where- 
as it was in ſubſtance purſued, and the Eſtate granted ta 
Vylet was leſs than by the Power Thomas had Power to 
grant; fo2 by the Power he was to grant to commence on 
the death of Martha his Mike only, and he made it to com. 
mence on the death of himſelf and Martha, which was leſs 
than he had power to do; and the miſtake did happen by 
reaſon that in the Settlement the Lands were limited to 
Thomas foz Life, the Remainder in Truſt fo2 a Joynturc 
ko Martha. 


A deſective Exe · And it was charged by the Bill, That in Equity the mi- 
cution of « Power ſtake and defect ought to be help d, the younger Childzen be- 
raiſed by a yolun- ing otherwiſe-utterly unpꝛovided fo2, and ſo to be relieved 
tary Conveyance, mas the intent of the Bill. 
without helpin To which the Defendant Kendrick demurred, foz that 
* the Deed of Settlement, and Deed to Vylct was vold 
in Law; and being detective in the Execution of the 
Power, it ought not to be ſupplied in Egulty. In the 
arguing of which Demurrer it was inſiſted, That both the 
Conveyances being voluntary, the Caſe was the ſame here 
as at Law, and no reaſon to help here againſt Law at all. 
And it was (ald, That if ſuch detect ſhould be ſupplſed 
in Equity, it would be in vain to employ men of skill in 
dzawing Conveyances and Settlements, but every un⸗ 
Skilful man might do it as well. But if it had been a 
conſideration of Boney, it was admitted it might be other- 
wiſe, 
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wiſe. And it was farther inſiſted, That it did not ſeem to 
be a miſtake in the Caſe, but done defignedly; fo? ik the 
Eſtate had been to commence upon the death of Martha, 
Thomas 8 Uife, then Thomas htinſelf had loſt his own Eftate 
fo2 life after Martha. 

The Court was all- of Opinion, That the Law being Yide the Caſe of 
againſt the Plaintiff (as it was admitted it was) Equt- Porvey & Bowes, 
ty could not help the Plaintiff. Yet they did mediate #: 22. 
with the Defendant to pay the Plaintiff Martha 20 l. fox 
her life. | 

And the Cauſe having been fo2merly argued on the 
Demurrer, and a day given to the Plaintiff to produce 
Peſivents where in like Caſe the Court had relieved: 
the Plaintiff produced a Pzeſident, 6 July, 40 Eliz. Prince Prince & his Wife 
and his Mike Plaintiff againſt Green Defendant, where againſt Green. 
in effet the Cale was thus: The Father ſeized in Fee of 
a great Eſtate, by Covenant to ſand ſetzed, ſettles the 4 power to leaſe 
ſame to himſelf fo2 life, the Remainder to his eldeſt Son, ed by « Cove- 
with Power to himſelf to leaſe a ſmall part foz fozty 090 fand - 
years, who accozdingly made a Leaſe foz the benefit of good. 
a younger Child, which came by Aſſignment to the Plain 4 Lows. 3. 
tiff, which the Defendant, the elden Son, would avoid at — — 
Law, the Power not being well raiſed by the Covenant to 2 
ſtand ſetzed. But it appearing to the Court the elvef 


if he did not p2ove an Jntafl paramount the Settlement, er wade good in 
as de pꝛetended. * 


n 
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The Lord — 
Chief Baron Hales, 
Fuitice Rainsford. 


Elizabeth March, Richard Chaworth and Henry Malory, 
Executors of Jane Duppa, againſt John Lee Senior and 
John Lec Junior. May 30. 


Mortgage. pe Cauſe coming to be heard, and argued on a Plea 
. 2 part 337, befoze the Lo2d Keeper, he direfted a Caſe to be ſta, 
1 ted, and then would farther conſider ol it. And now the Caſe 


2 cb Coſer 20, being ſtated, it was thus: 
Cent, ce 36, Trin. 1669. The Plaintiffs by their Bill let foxth, That 
— ' the nineteenth of January, 1662. Henry Engliſh, by Inden. 
; ture and Fine (wherein the Wife joined) conveyed to the 
Plaintiffs Sit Richard Chaworth and Henry Malory, and 
their Þeirs, the Manoz of Monfield in the County of 
Suſlex, to the uſe of Miſtreſs Duppa fo five hundzed years, 
as a Moztgage foz the Security of 4000 J. payable the 
fourth of March, 1664. with Jntereſt in the mean time, 
That on the fourth of March, 1664. Mr. Engliſh mott- 
gaged to Miſtreſs Duppa the Panoz of Wigſel in the 
County of Suſſex, fo2 five hund2ed years, fo; Security of 
zoool. moze, payable the fifth of June after, with In. 
tereſt; and covenanted in both Deeds, that the Pie⸗ 
miſſes were free from Jncumbzances, 6 Auguſt, 1664 
Mr. Engliſh acknowledged to Piſtreſs Duppa a Recogni- 
Jance in this Court of 2000 l. fo2 payment of roco |. and 
Intereſt. The 7th of December after the 21ſt of October, 
1665. (the Moztgages and Recognizances being fozfett- 
ed) Miſtreſs Duppa died befoze payment, having made her 
Till, and the Plaintiffs her Erecutozs, who p2oved the 
ſame. Trinity Term, 1667. the Plaintiffs having bzought 
ſeveral Ejetments, erhibited their Bill here againſt Mr. 
Engliſh and his Cife, That Pr. Engliſh might diſcover 
Incumbzances, and redeem by a day, o; that his Equity of 
Redemption might be barred, TWhereto Mr. Engliſh and 
his Lady, after they had ſtood in a Contempt to a Com- 
miMmon of Rebellion, put in their Anſwer, but = — 
diſcovet 
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viicover any Jneumbzances. Michaelmas-Term, 1667. Hr. 
Engliſh ſuffered Judgment in Ejeftment at the Plaintiffs 
Suit, with a Ceſſet executio till May atter. 18 May, 1668; 
the Celſet executio bring exptred,” ht. Engliſh, notwith- 
ſtanding any Arguments the Plaintiffs Countei could make, 
obtained an Over of: this Court tog tay of the Plaintiffs 
Pꝛoceedings at Law upon the Juvgment in Ejedment till 
hearing, and another Oꝛder. 5 June; 1668. the Caule coming 
to be heard, the Court 'vecreed that Mr. Engliſh ould pap 
what was due to the Platntiffs in a twelvemonth, 07 in ve 
fault, the Plaintiffs ſhould enjoy the p2emiſſes dult hargen 
of all Equity of Redemption, agatnft him, and all clatnning 
under hm. 26 Novemb. 1668. the Paſter to whom it was 
referred to take the Account, repozted 85 301. 148. payable 
to the Plaintiffs the irth of June, 1669. 5 Febr. 1668. the 
Repozt was decreed, and the Decree thereupon ſigned any 
inrolled. 04, | | 

The Bill farther chargeth, That the Defendants ve- 
ſigning to elude the ſald Decree, and defeat the Plaintiffs 


of the Benefit thereof, and of their Judgment in Ejelt- | 


ment, p2etended that Pr. Engliſh-had moztgaged to 
in June 1665. fn Fee, the Panoz of Wigſel, fo2 the Security 
of 20001. payable the twenty ſeventh day of June, 1666. 
which fo2 nonpayment was become fozfeited. _ The De- 
kendants having hav notice, and being acquainted with the 
Contents of the Plaintiffs Bill, and pzoceedings there 
upon againſt Pr. Engliſh, and their. Securities and Titles 
to the pzemifſes; about a week beſoze the ſame came to 
hearing, -exhibitey their Bilt here againtt Pr. Engliſh and 
the Plaintiffs to diſcover the reality of their Securities, 
and what was due thereupon, and payed 'Relſef therein 
upon the Title of their Boxtgage:| 20 Ocob. the Plaintiff 
moved the Court again, which/was:berween'the times ot 
the Decretal Ozder,anvpenving the Keferefice to the Walter, 
upon an Afﬀivavit that r. Burrel and ſeveral'others hav 
Jncumbzances on the pzemiſſes pietevent'to.the'Plaintiffis, 
to diſcharge the Over of the eighteeathof May laft; whers- 
by their pzoceevings at Lam fo the-Recovery of the Poſſe 
lion of the pzemiſſes had been flayen; and that” might 
be at liberty to pzoceed upon their Judgment in Ejetment 
to recover the Poſſeſſion, which the Court however thought 


not fit to grant, but continued: the foymer'Oxver. That 


the Lees by means thereof ceaſed the pzoſfcution of 
Sulit in this Court again 9 and while 
2 
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Plaintiffs were tied up by the D2ver of this Court from 
getting Poſteſlon, bought in a Yoztgage made in 1640. by 
r. Engliſh to Mr. Burrel of part of Wigtel £02 100K and & 
tute in 1656. acknowledged by Mr. Engliſh to Pr. Burrel 
of 800 |. fe2 payment of 4001. and have extended the Sta- 
tute on both the Panozs at not above the thicd part of the 
value, and by virtue thereof intend to evitt the Poſſeſſion, 
and to pay themſelves as well the 20001. and Intereſt, ag 
the 800 l. and 1000 l. and Jntereſt, befoze the Plaintiffs half 
habe any fruſt of cheir Decree ; and that the Defendantg 
ought, and that the Plaintiffs have offered themupon their 
pment tu them the 85 30 l. 148. and Intereſt, to aſſign 
Securities; 8g elſe that the Deſenbants would accept 
what is due upon the Statute and Po2tgage to Burrel, and 
thereupon aſſign them to the Plaintiffs; and pet they re- 
fuſe to do it. $44 E ' | 
And ſo to be relſeved in the Pꝛemiſſes is the Paper of 
the Bill. 80. 0 O | 


Ab, 1600 The Phea amt! Anſwer of Foby Les Senior, wich the 
Aaſwer of Joby Lee Junior. 1 1 


& A Defendant, Join Lee the elder, to fo much of 
| the Din av feels Relief concerning tbe Bano! of 
Waſel, by fretting: aſtve o; pre fudtcing any Title be 02 the 
other Defendant bath, u fv2 diſcovery thereof until he 
be | ſatisfied the Pdnty'- im his Plea mentioned, tc; 
Dies ſaith, That about the one and twentieth of June, 

x66x. the ſatu ngliſh /offfemed that be was ſeized in Fee 
ofthe Maus; of Wig! free at JIncumb2ances ; and the 
Defenvant finding bim (n-poſſeMion, and beiteviag that he 
wag (0 teten, and knowing nothing ta the contrary, in 
eandderation ot oed \paty by him, took 2 Conveyance 
af the Inheritance in:F coddenple thereof from 99r, Englich, 
kit dis an the other: Defonmants Nemes, fox the Secu⸗ 
vity 'of bool, bn (he twenty ninth of Junc, 1566. 
kn Jain, gat the Eſtate ablolute. That 
Detendmt at the tune of the Conveyance 02 before, 
no aotwe-of the antifa Seonrittes, on any df them; 
form after henring th r. Engliſh hab int unmged the 
les with the Piantias Secuttties, and by « Due; 
GBoztrage to pr. Burrel t o. f ſeeurtng o l. which 
was Gnfeitey ft November ir6 $9. dad incumbꝛed _ -1 
45) « 1 Ce 


the 
had 
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Wiglel, and in November 1655. had acknowledged a Statute 


to Yr. Burrel of 800 l. fo2 payment of o which wag allo 
foxfeited, did by Advice of his Councel ko; ſecuring the P2e- 


miſſes convey to him and the other Defendant, fo; 4090 1/by 


him paty, purchaſe tn Mr. Burrel's Mortgage, and agree 


with htm to extend the Pꝛemiſſes and fo2 430 l. to aſſign te 


ſame as the Defendant ſhould dire, That the Dtatute was = 


ertenved, and the Defendant patd Burtel 4301. who aſſigned 
the extended Pꝛemiſſes as the Defendant did direck. That 
the Defendant made the Purchaſe: of Burrel pglnetpally-tv 
ſecure his Title, and to pzotef from Incummances the 
Pꝛemiſſes conveyed to him and the other Defendant, ann 
to reimburſe the ſeveral Sums of Boney by him patd, with 


Damages, oz at leaſt fo much as (hall be cehlly Vue on 


the ſaid Burrels Moztgage and Statute, and demands 


and not befo2e, he heard of the Plaintiffs Incumbzances, 


and heard alſo of Burrel's Boztgage and Dtatutes and _ 


that befoze he bought Burecl's Bortgage and Dtatute, he 
had notice of ſome Pzoceedings by the Plaintiffs had in 
this Court againt Mr. Engliſh touching the Pꝛemiſſes, bat 
were no parttes thereto; but what the fame were, referred 
to Recows there, and Pꝛoceedings at Law, and thereupon 
by advice of Councel he did purchaſe the ſais Boztgage, 
Leaſe and Extent, Novemb. 27. 1668. That the Agreement 
ko the Moztgage and Statute with Burrel was intire, tho 
perfeftey veral Infiruments, and the Conffdecation 
mentioned td be ſeveral, and Burrel retuſed to extend: the 
Statute and aſſign the Extent, anfeſs the Deofenvarit pay 
dim what was due on his gage and Srature. Che De- 
kendant ſubmits, That if the Plaintiffs will let him enjoy has 
rchaſe. Lands free from Incumbzances, to zun che 
urt haſe Money and Damages, and will pay htm What de 
paid Burrel, with Damages and Cofts, if he will atcept it. 
The reſt of his Anſwer is to the egen of his Plca. 


Jobs Lee Junior, his Anſwer. 


B miſſes to his own uſe, Ws Name being only ulen en 
uſt fo; the other Delendant, und dan no notice of the 
Platntiffg Titte a long time akter the 
and refers in ul chings es the Pien and Aufwer ol the other 
Defendant, n i POUR een een * 


Judgment. Aud by Anfwece ſaith, That after this Purchaſe, 


Þ his Anſwer kult hy, a he claims nothing (uithe Pye- M: f 


urch, 
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In this Cate thele Queries were made on the Plaintiffs part. 


Whether a Statue I. Whether upon the pay ing to the Defendants what is due 
"ought in by to them upon che Mortgage and Statute to Burrel, the Plain- 
Mortgagee ought tiſſs ought not to have he ſame aſſigned to them And if not, 
er Tea 10 et Whether the Statute, being bur an mbrance, and no. Eſtate, 
Mortgage. ought to be made uſe of as to the Manor of Aſoxfeld by 
the Defendants, wherein the Defendants have no Eſtate, and 
the Title rhe Defendants would protect is but a Mortgage 
n and not to protect the Title of an abſolute 
re? | | "> 


Whether a Mort. II. Whether the Plaintiſſs having Judgment in Ejectment 
Naa ſhall pro- for the Poſſeſſion long before the Defendants bought in Bur- 
. dh Mortgage refs Mortgage and Statute, and after the Defendants had 
4 Om notice of the Plaintiffs Title and Proccedings in this Courr, 
a Title bea = and notwithſtanding their Endeavours to the contrary, being 
tice of before, ang Nayed by the Order of this Court from recovering” the 
under which the actual Poſſciſion, they might be looked on as actually in 
party was then in Poſleflion ? And in that caſe, Whether ſhall the Defendant 
— make any ule of Barrels Mortgage and Statute; bought in 

pending the InjunRion, and aftcr the Decree againſt Engliſh, 

other than to reimburſe themſelves the Money thereon due 


And if not, 


III. Whether by the Defendants getting in the Statute, in 
manner as is before expreſſed, he ſhall be ar liberty to make 
uſe of it only againſt Menfield in che Plaintiffs hands, and fo 
force them to pay off the Penalty of the Statute, or clear tho 
fame, which Burrel himſelf could not have done, but all 
the Lands muſt have been charged with the Satisfaction of 
— prog as well thoſe in the Defendants hands as the 
Plainciffs ? 


And thele Queries were made on the Defendants part. 


A Mortga I. Whether the Defendant Lee, being a real Purchaſer, 
may — bona fide; of Wigrel for 2000 l. from Aagliſb then in poſſeiſi- 
ſelf by getting in on, without any notice of any of the Plaintiſſs Incumbrances 
be old Incum- preceding to his Purchaſe, might not purchaſe in the Mor: 
— wr Leaſe of Wigzel made by Exgliſh ro Barret, and the 
e "Extent of Barrel s Statute preceding to the Plaintiffs In- 
cumbrances, both forfeited in point of Law, and wy — 

; urcha 


ä 


— — 
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Purchaſe of Wig/e/ till the 20004. and Intereſt be paid? And 
whether there is any Equity againſt him, for the Plaintiff an 
way to weaken his legal Securities for enjoying his 
till the 2000 J. and Intereſt be paid, admitting that nothing had 
been due on Barrel s Mortgage or Statute in Equity, and the 
Defendant had paid nothing for purchaſing in chat Mortgage 
and Extent ? | 


II. Whether the Defendants having paid to Barrel 1520 l. Whether a Mort- 
for the Mortgage, Leaſe, and Extent of the Statute, ſhall be gagee buying in 
reſtrained from taking the benefit of the Law by the ſaid in Incumbrance 
Mortgage, Leaſe, and Extent, ſo far upon any the Lands of that cage — 
Engliſh, in the hands of the Plaintiff or any others, to recover all "es * 
what he really paid to purcliaſe in the ſame, ſo as they after fm hig legal 
ſuch Satisfaction make no other uſe of the ſaid Burrel's Mort; courſe tu reim- 


gage or Extent, than only to protect his own Purchaſe Lands burſe himlelf the 
till the 2000 J. and Damages be ſatisfied ? Money paid for 
thatIncumbrance, 


IM. Whether the Defendant having paid his aforeſaid Pur- ſous he uſeir only 
chaſe for a valuable Conſideration, without Notice of the Min 
Plaintiffs Incumbrances, and by Anſwer offers to take the ge 
Mortgage -Money and Damages, and the Money paid for Bur- 
rel's Mortgage, and Extent, and Damages and „and quit 
the whole, or elſe to enjoy the Mortgage free from Incum- 
brances, and be paid what he paid Barrel, with Damages and 
Coſts, and make no further uſe of Burre/'s Extent, than only ts 
protect his purchaſed Lands from Incumbrances : that a Court 
of Equity hall give any further Relief againſt him to his Pre- 

_ being a Purchaſer, without Notice; and if any, what 
Relief? 


IV. Whether the Defendants, who are no Parties to, nor 
at all concerned in the former Suirs between the Plaintiffs 
and Engliſh, or concerned in any of the Orders or Proceedings 
therein, ſhall be in any ſort affected with, or prejudiced by 
any of thoſe Orders? 


The Court unanimouſly agreed, That the Defendant 
ought not in any ſozt be impeachen in Equity as to Wig- 
ſe], but might keep his Statute and Security on foot to 
protect his Boztgage; and that the Pzoceedings in Chan- 
ccry againſt Engliſh by the Plaintiffs, did not at all —_— 


—— 


— — 
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this Caſe. But as to the Mano of Monfield, in which the 
Delendants han no Eſtate befoze they bought in the Sta- 
tute, the Court inclined that ſo much of Wigſel as was not 
in Bucrel's Moztgage ( foz he could not extend on himſelf ) 
Monfield ſhould be accounted fo2 at the real value, in oder 
to diſcharge Monficld of the Ertent, but not ſo as to p 
dice the Ertent in Courſe of Law as to Wigic!: but thafThe 
Statute ought to pzotett Wigicl as far as by any Courſe of 
Law it might. 

On the Argument of this Caſe was pꝛoduced Higgon 
againſt Udal, and Medleton againſt Shelleh, 19 June, Car. 1, 
fo; Pꝛelldents. 

On the hearing of this Caſe, which was a parallel Caſe, 
the Court would be ſatisfied there by Pieſidents befoze 
they would give any Relief againſt Purchaſers in of Jn- 
cumbzances to pzotet a real Title, and the Cauſe went no 
further here. But the Plaintiff, as the Chief Baron now 
ſaid, bought his Bill in the Exchequer afterwards, and 
wag there diſmiſſed, 

And in the pzincipal Caſe the Plea was allowed. 


DE 


Term. Sanct. Trin. 
"Anno Regis 22 Car. IL 
IN 
CANCELLARIA 


thi 

ned here on a conſideration by 

„and were recoverable here 

gnee ; and that a Releaſe afterwards by the A- 
ſigno}, unleſs it were without Notice and on conlderation 

to him to whom the Releaſe was, would not hurt the A- 

lignee 3 pet here the W by an — 

an 


17⁰ 
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and not the perſon that bad it in dis own right, this had 
never been good, foz there might be a Creditoz to latisfle 
the Inteſtate, &c, 

The Lord Keeper did think there was a conſiderable dif. 
ference between the aſſignment of the Party and of 
Aomt a*y where the Adminigegtoz was a Str 

0 be (ght þeloze, ans na colour ple be 
gy by the Anniſu(ſiration. Sut here in this Cale the 
tration was pro forma only, fog here he had a Right 
to the Pony, as a Poztion 01 1 dion. 
and every Man hath not ready many to give ghters, 
but thetr Paztions are ta be jyovided fo by this means, 
and therefoze (ts reaſonable to advance 0} pzomote the 
eſtabliſhing of them, lo that they might be diſpoſable be the 
Þusband (who ſettles a Joynture) as Mony it ſelf may be. 
And ſo decreed foz the Plaintiff, 


The Lord Keeper. 
T he Maffer of the Rolls. 


Martin againſt Scamorc. June 13. 


Obert Seamore being ſeized of the Lands be ing Copy- 
hold, in Fee, ſurrenders them to the Plaintiff by 
way of Poxtgage, to; Pony lent, and in a few days after 
ſutrenders them to the uſe of bis Mill, and then by Mill 
neviſeth them to bis Uiife (a2 life, Remainder to big 
in Fee, and dyeth, There was a fatter to pye- 
ſent the Platntifly Surrender at the next Court, bug the 
tte got her ſelf admitted. 

The Plaintiffs Blll was to be relteved ſoz this Pozt- 
gage mony, and ſet ande this Surrender and lll, be- 
ing voluntary, unleſy the Wife and Daughter would pay 


Fo the Wife it appeared, there was an Agreement of 
the Þusband, in confideration of the Parriage, to ſettle 
Premiſes on her fo Life, and inſiſted that the Mill and 


Burrender to her was purſugnt ta that conflderation and 
Agreement. 


Fo) 
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rh the Plaintif it was (nffted, that if a Copybolder A Copybolder 
foz Yonp had agre@v to ſell 02 Yoztgage bis Copphold, that 4%i"s 1 Mo- 
by ſuch Agreement he ſtands truſted foz the Gender, and — 2 
that no voluntary diſpoſition afterwards could meſudice 1nd, age 1 
the Gendee, noz no diſpoſition ko! Monp with notice of e Mortgages. 
that Agreement : And that the Plaintiff having a Surren- 
der ought not to be in a wozle Caſe than if he had only an 
Agreement. | 

Court. Ag to the Mlle he heing in purſuant to a A Surrender 
precedent Agreement to the Plaintiffs Title, would not voidfor want of 
impeach ber Eſtate. But as to the Daughter, bers being Prelentmene 
purely a voluntary Eſtate, Jt was ozdered, that unleſs _ _ 
ſhe would pap the Plantiff his Pony he ſhould hold and en. — liſpolition, 
jop the Pzemiſſes againſt her. 


The Lord Keeper. 
Twilden, 


ices Wyld, 
Hf jy ainsford. 


Roſs againſt Roſs. July 14. 


be Caſe was this: Francis Roſs had Jſſue James 
his lawful Son, and John a Baſtard Son, and 
deviſeth by bis Mil in wyiting to his Baſtard Don in 
Tatl Lands that were held in Capite, and ſuffers Copy- | 
hold Lands to deſcend on James, {4 and John agree, Tenant in Tai! 
that John and his Þeirs ould enjoy the Coppholds, and bound by his 
James and his Oeits the deviſed Lands, Agreement to 

This Agreement being executed, James had a Decree convey. 
againſt John to levy a Fine, and ſettle it accozdingly. John 2 8«. ap. 434. 
dies in contempt fol not doing that ( which if he had done 7 7 4. 
the Eſtate Tayl had been barred) The Detendant, the 4% 4, 1% #/ 
Iſſue of John, entrep into the Coppholds, and enjoyed 7 Poſt. 233, 236, 
them: And to fozce him to execute the Agreement was the as 
_ of the * Det 

aynard fo? the Defendant. Its not like the Caſe of | 
Octavian Lumberd, foz by that Agreement the Eſtate Tail — 
was made good, which otherwiſe would have been avoided ; bound by the 
but a perſonal Agreement, o; Agreement fo2 other Lands Agreement. 
will not bind the Jſlte. 
Z 2 Reſolved 
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lilue in Tail ac- KRefolved by the whole Court, 1. That it the Tenant 
cepting the lati- in Tail agree to convey, he ts bound by that Agreement, 
33 „2. Jf he die, bis Iſſue is not bound by it. 
ech e, 3. That if the Jfſue do accept of that Agreement, and 
Tail is bound by entets, as in this Caſe, on the Land, it now becomes bis 
that means, Own Agreement, and ſhall bind. And ſo decreed it again 


the Defendant. 


T be Lord Keeper. 


George Stowel Eſquire againſi George Long Exe- 


cutor of Gcorge Long. June 14. 


8 In John Stowel ( whoſe Peir the Plantiff (g ) 
was indebted to the Defendant's Teſtatoz by Judg- 
ment and Counterbound, the Defendant's Teſtatoz having 
paid the Debts he was bound in as Surety fo} him. Dir 
ohn was ſequeſtred, and his Cſtate expoſed to Sale by 
the Parliament ſo} his Loyalty to the late Ring. The 
Defendant's Teftatoz bought a Farm of the Truſtees foz 
Dale, part of Sir John's Eſtate, and in the Purchaſe had 
allowance of his Debt by Judgment and on the Counter- 
bond, and pald the reſt of the Purchaſe Mony, as wag 
uſual, by Bills, &c. The Defendant's Teſtatozs Purchaſe 
was in 1652 and he entred and held till 1660. the Ring's 
Reſtauration. bÞe being dead, the Plaintiff who claimed 
under Sir John Stowel, erhibited a Bill to call the De- 
fendant to an account, and ſuggeſted, that the Land wag 
conveyed by the Truſtees in ſatisfaction of the Judgment, 
and that by the Pꝛodits taken the Judgment was ſatisfied, 
and therefoze the Plaintiff ought to hold the Lands againſt 
the Judgment which was extended foz the Defendant. 

It was inſiſted, that tos all the 1Pzofits the Defendants 
Teſtatoz took under the Sale, it was pardoned by the da 
of Indempnity 3 And chat the Defendant's Teſtatoz, be- 
ſides this Judgment and this Bond, pald a great Sum of 
Pony foz the Purchaſe. And yet it was offered to come 
to an account, if the Plaintiff on account would pap the 
Delendants the Debt due by Tudgment and on the Coun» 
terbond, and the Mono pald foz the Purthaſe. And upon 
that offer the Court decceed it to an Account. Though 

it 


n 1 r n r SY _—_— 8 
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it was fo} the Plaintiſf ſtrougly oppoſed, that the Debt A Creditor oi « 
Dir John owed htm by Counterbound (it not being with- Delinquent ha- 
in the Judgment ) ſhould not be bzought into the account, 2 = * f 
02 allowed the Defendant, But inaſmuch as that Debt . Pg 0 
was allowed the Defendant as part of the Conſideration the Delinquent's 
in the Purchaſe of the Eſtate, the Losd Keeper did oder Eſte, (hall not 
that to be bzought into the account and allowed the De- be put to ac- 
fendant, and declared, that if the Defenvant's Counſel count for the 
had not offered to account, he would not have ozdered an Profitsunder the 
account, fo; that all Montes received by the Pjofits are 1 
pardoned by the Ac of Oblivion. der 


Troner againſt Haſſold. Junc 16 


ÞE very ſame Caſe with that of Wembergh and Whether Arci- 
Tough befoze fol. 123. ſave that the Debt was by cles of Peace can 
Bond, and entred into here. And upon a Demurter the diſcharge a Sub- 
Lozd Keeper opered the Defendant to anſwer ; but ſaved cd Debt. 
the benefit of the Demurrer to the Þearing. 


T be Lord Keeper. 


Dame Flora Backhouſe againſt Simon Middleton 
and others. Junc 17. 


8 JR William Middleton ſeized of the Kings Molety r 
in the new River Tater in Fee, conſiſting of 36 
ares, 1646. conveyed the lame to Henry Middleton and 
others, upon Truſt foz himſelf and his Mike, during their 
reſpective Lives, and after that the Truſtees out of the 
Rents and ]2ofirs of the Pꝛemiſſes ſhould pay his Debts 
and Pozttons fo) his Daughters at certain daps, and after 
to permit Sit Hugh Middleton Þefr of Sir William and 
bis Þeirs, to take and receive the Rents and Pꝛolits of 
the ÞPzemiſſes. Sic William and his Lady dpes. Sit Hugh 
in June, 1657. contracted with William Biſhop, fozmer 
b4sband of the Plaintiff, fox Sale of fourteen ſhares to 
bla of the Rings Moltety foz 700o l. whereof 250 |. in 
hand, and the reſt to be paid as Sir Hugh and Biſhop and 
the Truſtees ſhould agree, fo2 the Daughters Pozttons, 


which 
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which are eſcertatned by Str William at ſeveral great Sums. 
In December 1657. the Defendant Simon contraged with 
the (ame Sit Hugh by Articles under Þand and Seal, fa; 
ail the Kings Molety at 15100 |. and in January alter 
Stx Hugh and his Aliſe and Henry Middleton (the only 
actve Ctuſtce) execute a Conve pance to Simon accopding 
tothe Qrtiches, In Hillary, 1657. Biſhop erhtbits his 
Bllt againſt Sir Hugh to tnfoxxe an Execution of the d- 
greement, which the Defendant anſwered. Hulary 1638. 
Simon Middleton bzought bis croſs Bilt agatuſt Biſhop, 
Stir Hugh and the Ttuſtecs to have a Convepance, &c. 
February 1659, Biſhop exhibits Jnterrogatozies fn his 
Cauſc. November 1660, one (Ultneſs [won thereon. 
4 March 1660. Biſhop dies, yet the Clitneſs ſwozn not ex- 
amtned, Biſhop having deviſed the benefit of his Contrag 
to the Plainttff, being His (life, and her Heirs. 24 Janu- 
ary 1661. She bungs a Bill of Reviver. 24 Nov. 1662. ſhe 
marries Sit W. Backhouſe, and (o her Suit abates. 27 Nov, 
1663, Simon Middlcton's Cauſe heard and decreed fog him. 
1 Decemb, 1563. Sit William Backhouſe bp Petition gets 
Simon Middlcton's Decree ſtopt, 2 Decemb. 1663. be 
bugs a Bill of Reviver in his own and his Ties Name. 
18 May, 1664. Oe erhibits a new Schedule of Jnterro- 


A Deviſee cane Gatoztes, and on thoſe Jnterrogatoztes ſome TWitneſſes are 


„nt (ning, a Bill erduuned. 11 June 1664, This Cauſe was heard, and 
of Keviver,, nt the Platntiffs clatming as Deviſees to the Plaintiff in the 
being in Repre+ firſt Cauſe, and the Petr of Biſhop, whom only it concerned 
3 2 che to conteſt, the Devilee being no Patty; and a Deviſee not 
ne. Pure being intituled to a Bill of Reviver, this Bill was diſmiſt 
1 without pzeſudice to a new Bill. 

Then an oztginal Bill letting fozth the foxmer Proceed 
ings and the fozmer dimiſſtlon was erbibtted by Str Wil- 
liam Backhouſe and the Plaintiff his TTrife, which alla 
abated by Str Williams death, and was revived by the 
Platntiff, and anſwered by the Defendants. And then 
iſſue being joyned, the Platnriff moved to have the uſe 
of the Depoſittons taken upon the Fozmer Bill, whtch was 
— made uſe of in this Cauſe, thoſe CUttnefſes be- 
ng dead. | 

This Patter way ſeveral times ſtrongly debated by 
Counſel on both bes, where foz2 the Platritiff tt was fn- 
ſiſted, That though a Bill be dilmiſt, pet rhe Depoſittons 
taken on ſuch Bill are to be made ule of here oz ot Law, 
und that the Bill was not diſmitſt on the polnt of _ 

ut 
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but fo} x matter of foum. And that its uſtal and frequent 
to ule Depaſitions taken in one Cauſe, if fox the ſame 
matter that is in controverſie in another, eſpecially if : 
agaiaſt the Defendant, as here it is ; which was N ben Depoſici- 


admitted by the Defendants Councel. But as to the uſing 4 & as _ 
of Oe polltions in a Cauſe piſmiſtthis difference was taken; ud or not. 


that though where a Cauſe is diſmiſ> the matter of it not 
being pzoper foz Equity to decree, yet the Fact in this Cauſe 
ved may be uſed as Evidence in that Fact between the 
e Parties when ever it ſhall come in queſtion again. 73, 25. Ne. 
But when a Cauſe is piſmiſt not upon that ground, but „ . 24 
upon frregularity, as fo} that it comes by Reviver when 180. 7%. 279 
it ould come by oziginal Bill, ſo that in truth there was 
never tegularly any ſuch Cauſe in the Court, and conſe- 
quentlp no P2oofs, theſe Þ cannot be uſed ; fo} 
Proofs cannot be exemplified without Bill and Anſwer ; 
n02 can they be read at Law without the Bill, on which they 
were taken, can be reay. But this Bill of Reviver could 
not be read at Law, and therefoze the Pzoofs taken up- 
on it cannot be uſed here. And ſo upon long debate, 
and after ſeveral fozmal arguments it was ruled gbour 
— Tecm 1669, in this very Cauſe by the Lo 

eper. | 
And now upon the hearing of this Cauſe, the endeavour 
on the Plaintiſis part was to pzove a Notice in the Defen- ; 
dant of Biſhops Contra, which was oppoſed by the Defen- An Agrement 
dant. But the Notice being pzoved, it was fon the Defen- for che Purchaſe 
dant taſted, that there was no ground to decree the Agree. — —— 
ment made by Biſhop, it being made by a Ceſtuy que Truſt — = 
of the Surplus onip,and the Truſtees no Parties, and the ſe- good unleſs the 
cond Agreement by the Defendant Simon Middleton is ex» Fruſtees are 
empted beſoze any 'B\{ll bjought by Biſhop againſt the Ceſtuy Parties. 
que Truſt ; and the pzincipal Traſtee (who being examined 
as a (Witneſs (wears that he did diſappove of the Agree- 
ment with Bi and would never conſent to it. And ie 
was farther fo} the Defendant Simon, that the A- 
ramen with Biſhop was not purſued, noz could Sir 

ugh (nfozce the papment of the 6750 |. it being to be paid 
as the Truſtees and he ould agree, ſo that that was no com · 
pleat Agreement: and the Truſtees diſagreeing, and having 
executed the other to Simon the Defendant, the Agreement 
with Biſhop ought not now to be decreed, eſpecially fo} the 
Plaintiff, who claimed the benefit of it by Dediſe only, which 
at the beſt was a Devile of an Equity on an Equity. 
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But fo the Plaintiff it was inliſted, that the-Trufteeg 
had not by the Truſt power to ſell, they being to pay the 
Daughters Poztſons out of the Rents and Prosta. 
To which it was replped by the Court, that the Trufteeg 
& Trait 10 9) were not to pap the Poztions out of the annual Rents any 
Ran- © be, P2ofits, but our of the Rents and Ponta, and thoſe 
hes at pretixe £l0ns were to be paid at Neft days, which the annual 
days gives the ts would not do ; and therefoze conceived the Tru 
Truſtees power Might (ell fo} that purpoſe within the intention of the Trugz 
to cell. an i» voctared be wag of Option t92ield the 2 big 
withal ſaid de would think further of jt. Vide the end of 
this Cauſe in Cornbury againſt Middleton. 


The Lord Keeper. 


Pitt and others againſt Pclham and lis Wife, and 
Mabel Shirly. July 4. 


Illiam Shicly ſetzed of the Lands in queſtion, ſettled 
them on Jane his Cife fog a Joyntute, Remainder 
to the Heirs of thetr two Bodies, Remainder to his own 
tight Heirs. Afterwards in 1657, he made his CUM! in 
Cliriting in theſe C102ds, I make my dear Wife — ſole 
yn- 

j 


1 Chan, Rep 283, 


Executrix : My Land at Blandford, which is my Wifes Jo 
ture ( which is the Land in queſtion )I co unto her 
and after her death I appoint it to be ſold, and the M 
that is made of it, to be divided in equal portions amo 
theſe four, namely, one ed of 


part of it to be diſpoſi 
my Wife, and one — _ Major, _ - Ezra 8hi 
(who was Peir at Law one to Jon avidge, and 
in caſe any of my three aboye — Nephews ſhall dye 
before the death of my Wife, my couſin Roger Higham ſhall 
have the portion of Money, which upon ſelling my Land at 


leaving Ezra his Veit. Ezra Shirly dies befoze Jane, leaving 
the Defendants the omen bis Siſters and Co. heir. 
Jane the Executrix, Major, gat, ow Higham in 1663. 
erbibit their Bill againſt Mary and Mabel the Defendants, 
to pzove the lil, and compel them to Cell. They anſ- 
wer, and in 1664. Mitneſſes are examined. Pending 
this Sult the now Plaintiff being only Tenant to part 
of the Lands from pear ro year, purchaſes of Major, Sa- 


vage, 


Blandford ſhould have fallen to that Nephew, and dies, 
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ur * with 7 | wh AJ 
- Higham und Jane, their Interſt given them by the 
Ms Jane vtes in 16666. and makes Higham and My | 
her Executozs ; the now Plaintiffg,Pier, Major, Savage, 
Higham and Harris exhtbit their Bill ta compel the Co- Keck 
heirs to convey the Land to Picr and bis Heles.  . . 
The Cauſe was firſf heard b-foze the Maler of the Rolls, 
and it was then anderen a Caſe ſhould, be d}awn up and 
heard befoze the Lozd Keeper. n+ an 
And on Þearing befaze the Lord Keeper 7 Novemb. 1668. 
becauſe- the Cauſe appeared to de of weight and conſe- 
ce, bis Lowſblp ozvered Copies at the Cale to be de- 
vered to Juſtice Twiſden and Juſtice Wild, and. will ad- 
viſe with them and appotnt a dap to deliver bis Dpinian. 
29 April 1669. the Cauſe was hearv by his Lozdſhip, al- 
fiſted with thoſe Judges, at which time it was by Serjeant 
Maynard infifted fozthe Platnttff, that the Mull was goodin 
Law tf the ſame was executed, but could not compel an Ex- | 
ecution at Law, and therefoze Equity ought, And as to the When the inten- 
peetence that there was no perſou named to (ell, be (a(d, tion is clear, Ja- 
that when the intention ts clear, all means without which dl mo" lap. 
that cannot be attained muſt be ſtippiſed by a Court of % n “ 
Juſtice, Dyer 371. b. 2 Leon. Rep. 220, a. Caſe in 
int, and the Debiloꝛ hath power to diſpoſe as he plealeth: 
nd though. the Devile de not. of an Cate, but of an  neyic © an 
authozity to ſell, tts good within the Statute. And if a Heir on Condi- 
Device de to an Heir upon a Condition that be ſell, this tion, vold in Law, 
Condition is vold; but pet it is good by way of Truſt in yet good in E- 
Equity, toʒ it lies within the power of an Anceſtoz to charge quity. 
his Lands with a Truſt, and the Peir muſt ſell. And the 
Pyeſivents of the Court do run, that the Peir is to ſell, 
and cited Batersby and Prince in the Lod Coventrys time, 
and Tennant againſt Brown, 18 Feb. 165 99. 
Dierfeant Fountain foz the Plaintiffs, Oziginallp this 
ts a good Mul, and the Land might have veen ſold z and 
ik by any accident it de pzebented, as by the death of the 
Etecutoz, this Court ought to help it. And it is not de. 
nfed, that it the ill had been to (ell to pap Debts, it had 
been good, and the Þetr ſhould have ſold : And there is no 
difference between Oedt and Legacies, and here the 
Pony is given foz Legacies, but ſhall be ratſed by the Sale; 
and he reixed on it, that the Erecutoz might have ſold, 
MP2. Dolicitoz Finch fox the Defendants, There are 
two Queſtions 1 r (Uhat the Law ls? 2. hat the 
Equity? The Law is _— the Plaintiffs. Tf — 
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When Lands be appointed to be ſold foz payment. of Debts, and no 
uc appointed to nerſgn is appointed to ſell, the Executog chall lell, becauſe 
be (old, and no re Söll ts concerned, which the Executo! is ta take care 
1 ol. . it's otherwiſe in a voluntary diſpoſition, as here; 
Executor (hall and it ig not like the Caſe of Howel and Barns, 1 Cro. 382, 
ſell. fo} there the Executos were appointed to (ell. | 
Serfeant Ellis tog the Defendants. The Deviſe is g 
bold Deviſe in the creation, becauſe no perſon is ap- 
pointed to ſell z 02 (f good in the Creation ig vold ex poſt 
facto, foz no Bond of the Anceſtoz binds the Þeirs, unlels 
he be exmedy named. | 
The Lord Kceper doubted whether the lll be voſdin the 
Creation; fo} it's againſt a Rule in Law, to make it void, 
{if by any conſtruction it can be made good. 
Twiſden doubted that the Erecutoz of the Executo can- 
not be compelled to ſell in this Caſe, the Sale not being 
to be made till after the death of the Executo. 
Wyld conceived the Deviſe good in the Creation, the 
| intent appearing 4 and the Caſe in Leonard is the verp 
Caſe, and was of Optnion, that the Executoz of the Exe- 
2 * ſell ; but doubted whether the Þelr be compelled 
to ſell. 
19Pjeſidents on both ves were given in to the Lord 
Keeper and the Judges. And 13 May, 1669. the Lord 
Keeper after advice with the Judges in ozder to the de- 
termination of the Cauſe, odered a Trypal of theſe Points 
in a feigned Action, | 

r. CUhether Jane the Executrix had Power, and could 
by the Mill have ſold the Lands? | 

2, (Whether a Sale by her Executozs (Eng ſuch 
Sale to be actually made ) be a good Sale . 

And after Tryal either Party to reſozt to the Court foz 
a final determination. 

Apon the Crpal by conſent of Counſel a ſpecial Ger- 
dict was found, and upon ſeveral ſolemn Arguments there- 
on by Counſel on both des at the Common Pleas, the 
Court gave Judgment unan{mouſly on both Points fo: 
the Defendants. Thereupon the Defendants move to 
diſmiſs the Bill. And it ts ozdered that the Cauſe be ſet 
— 5 hearing befoze the Lord Keeper upon the Cquitp 
t ö 

And now upon Þearing thereof befoze bis Lozdſhip, it 
was foz the Plaintiff infiſted, that it was plain by the Ci 
that the Lands ſhould be (old, and no perſon by Law cn 
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1 but the Heir, and therefoze the Bete mul tell; and 
— Matter was not tryed, but the Matter tryed was (m- 
proper, to it was- not to the purpoſe-- And the 
e yi one 
t ( | 
is not, but remains in. Juſtice foz the Plaintiff; and cited 
divers Preſidents, viz. ee 


Moꝛds of the Mill thus : As fot in 
| _ Cook and Chattels, I give and exe as ſollow- 
eth: After my Debts paid to my five Daughters 100 l. a- 

iece, and to be paid at their Ages of twenty years : Alſo 
. ive to my Wife, whom I make my Executrix, all the reſt 

m s and Tertements, Goods and Chartels. The per- ls denied 

| Conal Eftate was not ſuffictent to pay the Debts, hoz could ho Tyr 
the Executrix out- of the Pyofits of the Premiſes, being payable at pre- 
but 63 l. per annum, raiſe Monp to pay the Debts and the txt days, which 
Daughters Portions; being 300 I. 'Therefoze the Court the premiſſes 
conceived it was intended bp the Adult, that the Executtit vill not do, 
ſhould raiſe Mony to pay the Debts and Legacies, and de- — ws 
ereed the Executrix to ſelf accopdingly, and by Sale to - 1 0 el. 
tisfle the Plaintiffs ; but befoze the Executrix was to re- 
ceive any part ot the Purchaſe Pony, ſhe was to give Se- 
curityto pay the Daughters their Poztions at their Ages of 
twenty years (they being then in their Jnfancy) and that the 

Daughters ſhould, when they came of Age, releaſe the 
Lands to the Purchaſoz. 

Another Pielldent was, 


Lockton ageinſ# Lockton- 13 Nov. 13 Cat, 1. 


QUhere Lands were deviſed to be (old, and the Bonies 7,40 again 
to be diſtributed to ſeveral perſons, and no perſon was na- Lockron, 
med to ſell, there by conſent of Counſel it was decreed that 
the Executoz ſhould (ell, 
9 a2 Another 
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Another Pzeſlvent. 


Atby aud otheri; Creditors of Walker, Ge Doyl.« 
* Inn Aer Walker 195 * 


, The dns ot the 010161 were theſe: My Will and Mind 
is, and I do hereby authorize that my Executots hereafter 
named ſhall ſell my Lands and Woods thercupon growing, 
to any perſon or perſons, and their Heirs, for the beſt va- 
lue with the Monies thereby raiſed to pay all my juſt 
Debts. 16 Febr. 16 35. The Lows Commiſſioners aſliſted 
with Judges (the Executozs being dead) upon Ciiew of 
Pieſidents decreed the Heirs to ſell. | 


Tenant againſt Tenant and other: againſt Brown end others, 18 U eb. 165 9. 


Rrown. 


The Efe, Che Dale being to be made expectant upon a contingent 
to ſell when the Eſtate, which did not happen in the Executozs time, that 
Executor fails to Hag Decreed to make the Sale ; but bapning after big 
ſell, death, bis Erecutoz, and thoſe that clatmed the Land al; 
ter his death, becreed to ſell. 
and tog the Plaintiff in the oztginal Caſe it was ſtrongly 
iniſted, that it was all one where Lands were deviſed foz 
payment of Legacies o; younger Childzens Poxtions, aud 
fo} payment, of Debts and that was as much a Truſt of 
Lands in the pzincipal Caſe that it ſhould be (old, and the 
Monp paid, as it is where Montes are appointed to be 
paid out of the Pꝛodts of the Lands. 

Edward; a. _ The Lord Keeper, This is not 1tke the Caſe where & 
inſt Grove,, Father makes Pzoviſion to pounger Childzen ; fo} a Pa- 
5. 265. rent is bound to pzobide fo) them ; no2 is it iihe to the 

Whether the Caſe of a Sale to pay Legacies at large; but here they 

Heir (hall be gre @ums in groſs 5 and conceived a difference map be 

ere 4 taken between the Pyincipal Caſe and Ponies appointed 

be (1d after che to be raiſed out of the Pyofits of Lands, that doth not 
death of the Ex- amount to a total difheriſon, but only a Charge upon the 
ecutor, when no Land in the Þeſrs hand, and Co that ſavours moze of 
party is named Q Truſt than in the Puncipal Caſe ; and ſo decreed the 
to (ell, Bill to ftand diſmiſſed z but with dtrenions, that this ſhould 


A difference be- 
— be de no Pꝛelldent. 


of Mony out of 
prohts of Lands, 
and of Mony 
raiſed by Sale of 
Lands. 
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The Lord Kerr. © | 
Fiaſlice 1 n ene ee 1 
SOREN. 2 i e 


Pheaſant ad abs s, Draco of Walter Plies 
Cant, againſt Ann Pheaſant, the Reliũ of Walter 
— the Mayor an Commonaliy if Lon- 
don, and the Chamberlain. July 4. 


J Alter pheaſant having taken to dite the For! N 
dant Ann, who was an Tipban, and bad der 7 34+ 
Ponian in the Chamber of. London, after his Marriage 
took out 40 |. thereof, and by UUW gives his (atd UUtce 
ber Poztion in the Chamber. of London, being 28co1. 
and other things to the value of 1000 1, on Condition ſhe 
tenounce her Dower. She accepts this Legacy befoze 
and alter her Þusdands death. The Bill was to perfoun 
the All and to tenounce and releaſe her Dower. She 
bath a croſs Bill foz her Ponton in the Chamber of Lon 
don agatuſt the Executozs- of her Þusband, the Mays: 
and Commonalty any be and inliſls that = 
Poztion belongs to her in regard the Security was unal- 
tered by her Þugband in his life time, and ſo was as much 
as ff it were a Debt due to her by Bond, and ſought to 
recover her Dower beſides. - 
Foz the Erne, it was inſiſted, that the Montes in Wy 
the Chamber of London is not there as a Common Debt, 
but veſts in the Þugsband by Marriage, it being only de- 
poſited to remain there ttil the Ozphan comes of Age, 
which ſhe attained during the Coverture. And it was 
alſo inſiſted, that the recetving of 40 1. out of it is an al- 
teration of the pzoperty, and owning of the Þugbandg 
Right to the whole; and that however ſhe was concluded 
by the acceptance of her Legacy in lleu of her Dower. 
And it was (aid that the Mapoz and Chamberlain have 
only the Cuſtody of the Child, but not the Pꝛoperty of 
ber Monp, but that is in cuſtodia Legis until ſhe comes 
of Age, and is only depoſitum and not debitum in the 
mean time; and it would be inconventent ik the pzoperty — 
t 


— 
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the Potion did not veſt in the Vusband by Marriage, fo 
by the Parriage the Adoman becomes dowable. 

| The Lord Keeper conceived the Mony in the Chamber 
The Portion of of London ig a Debt, fox the Chamber pays Intereſt fo) 
an Orphan i" ttz and if lo, her acceptance of the matters .deviſed to her 
l Ju aſ lach olli not bar her Dower, accoding to Vernons Caſe, 4 Rep. 
4 nature, that if The acceptance of a collateral ſatisfaction is no Bar in 
the Husband die f r Dower; and (o conceived Ann Pheaſant is in. 


without altering tttul j the Pony in the Chamber of London, biit ſaid he 
the Property, "is would-confider of it. wa 


Execitoys of the bus band 
= 2 it, was inſiſted, that the Mayo and 


1 Cro, Jac. 37. So that by the Marriage this Bony is the 
Pugbands. Ag it an Jnfant Feme bzing Bony into this 
Court, and marries, and dies, the Property is in the In. 
fant, and by Marriage becomes the Þugbands. But tt 
was anſwerep, that was not like the pzincipal Cale; 
here the Chamberlain pays Intereſt, &c. but no 
payable to Pony in Court; and the 
the Infant. And (o all agreed the Bontes belong 
UUivow, and not to the Erecutoys. 
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The Lord Ken eeper. 
Tall againſt Ryland. October 13. 
On a Demurrer. 


Þ E Plaintiff and Defendant were Fiſhmongers, 
— had cotiguous Shops; and Differences 
having been between them they 

nds, and by that Mediation the Plaineſk 
was to give, 2 did give the Defendant a Bond of 20 J. 
pena 
good jeigbbout to the Defendant, and not ta di 
bis Goods. The Plaintiſt afterwards. asked the 
ant's Cuſtomer, whit cheapning a parcel of Flounders, 
why he would buy of the Defendant, and told him. thoſe 
Fich ſtunk, and do the Defendant loſt that Cuſtomer ;. 
and the Defendant having ſued the Bond and afſinued- 
that fo} beach, hay a Gerdig. And ta be relſeved agaiuſt. 
that Clerdic and the Penalty of the Bond was the Player 
of the Bill, which allevged. that the Damage. was 2 


conſiderable noz valuable, and therefoze the Pla ought - 
to be relleved againſt the Aervic fo} N „ 


were made 


„conditioned to behave himſelf civilly and like a 
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The Defendant demurred, foz that the Bond was not 
No Relief in E- conditioned to} payment of Mony 0z pertozmance ot Co. 
ty again(ta Venants, 0} foz aup mattet ta Which Damages in an 
not to Action of Debt, Covenant oz any other Aion was reco, 


— q 


1 


—— —— © — 
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| diſparage ano- yeraghble, noz was there any wap to, meaſure the Damages 
ther Mans bu Þ ihe Penalty, a * 3 2 , * e þ 

Goods. A the Bond being to piecerbe Amtty und Bt. Dom 
_ Re 17 foz the bjeach of which the Plaintiff did ſub- 
„ mit to pap that ty, and there can be no Trpyal had 


to meaſure rhe | 

other than the Parties 

No Relief tobe Vis Lip declared, That as this Caſe was, 8 Pe. 

given agalul a ma ſty being but 20 1. he did not think fit to put the Defen- 

penal Bund, Dant to anſwer, fo} that the Coſts of Duſt bere and at 

where there is Lam wold extec; ti nglthy and ſo the Ditmirzer wag 

- nar ett allowed. But bis Lopſhip declared this was not to be a 

| mages for the Paelident in the Caſe of a Bond of 100 I. 02 the like; 

— and though the Demurrer was allowed, the Deſendant 
was to have no Coſts. | 


The Lord K eeper. 


Palmer againſt Whettenhal. October 13. 
Upon a Demurrer. 


E Bill was, That the Platntils Bother was 
ed in Fee of a Rent of 7 l. per annum, and had 
the (awe paid dim by the Owner of the Lands out of which 
this Rent (Med duting bis Life, and that by bis death 
this Rent deſcended on the Platnttff as Peir, and that the 
Diners of the Land did pap the Rent to the ÞPlatntiff till 
1641, and there had been ſeveral Convepances made of 
the Land in the late Troubles; and ſo no Rent pald ſince 
1041. and that the Lands were now come to the Defen- 
vant, and ſo the Bill pzaped that he might be decreed to 
pay the Rent and Artears. 

The Defendant ſaſd be did not know any ſuch Rent 
was tung out of the ſald Lands, and that he and thoſe 
under whom he claims, had enjoped thoſe Lands thirty le 
beral years under divers Purchaſes, without any demand 
of the Kent that be knew of, till the Bill, and _—_ 

0} 


g. fo bzeath ot the Condition, 
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Fox that the Bil ſought to ſubject his perfon ("which was The perſon i 
not to be {table at Law) to pap the Rent and Arrears, not to be ſub- 
and ko that tt having been (o long unpatd, it was ta be jeRed in Equity 
preſumed the Rent was extinguiſhed. And h owe ver it ap- to a Rent. 
peoring by the Bill, that the Plaintiff had Deiftn, de migdt No Reef in E- 
bung dis ſize at Law; and ff chat had not deen @ Sein, 70 for a Lo 
{t was ſaid that all the Reltef this Court wauld have 5, amet te 
giver, would be but to give Deiſin. And on Debate the Sig, 
Oemurrer was allawey, 8 dad... 


cog 2 
„I ne 
The Mater of the Rolls © 
Jullice Rainsforl. 
Fuitice Windham. 


Hide agaiaſ Pertit. , Ochober 25. 


ÞE Parties in Court ſigned an Over by conſent 
ro refer their matters to Arbitratozs finally to de- 
termine, and their Award to be final, and ſtand ratified 
by Decree without any Appeal. - One of the Patties after 
that he had attended the Reference, and found they (n- 
clined to qzder him to pap the other Party a Sum of Pony, 
Countermands the Submiſſion. 4 


Aid the firſt Quefon was, Cahether this Submifiotr 

= revokable a 3 e | * FR 
f which t .ceper at eemed to doubt; 88 

on Argument and pzoducing a Pꝛeſſdent in point, Norte = Award * 
againſt Rowland, 8 July 1664. and roth of the (ame conſent of Par- 
July, the Judges were voth of Opinion, that there could tics by order of 
be no Submiſſion to an Award in Law o; Equity, but this Court is te- 
what was revokable, and that nothing under a Legikatthe vokable. 
Power can make ſach aSubmiſſion- treevokadle, which 15 
in its nature (s revokable. But ſt was an abuſe to the 
Coutt, as it was conceſved, to'revoke it, koz which the 
Court might juſtly lay the Party by the Heels. And o 1 
in this Cauſe an Attachment was awarved again' dem ing a pury 
niſi cauſa Jn this Caſe it was obſerved, that whereas cevoking a Sub- 
fozmerly the courſe- was upon Sabmifſion to award an midion to an 
Attachment againtt the Party failing, vet of late the Courts Award by Or- 


of Law do refuſe to graut = in ſuch Caſes, der by Conſent. 
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but leaves the Party to bis Adlon, the Rule being Ev(- 
vence of his Submiſſion. | 
Jn the pzincipal Caſe the Arbitratozs had determined 
ſome Matters, and had left others undetermined, and 
ſubmitted thoſe other Matters to the Court : And whether 
this was therefoze ſuch an Award (being but part of the 
Matters referred) as was fit tog the Court to decree, wag 
the Queſtion. And though at Law an Award map be good, 
though but fo2 part of the Matters referred, unleſs the Sub. 
Equity will not miſMon be conditional to make an Award on the Pe- 
decice an Award MifſeS ; pet Equity, as it was (n\iſted, ought not to de- 
unleis it be of all Cree ſuch an Award, unleſs ft be of all Watters referred, 
Natters refered. And ſo were both the Junges of that Opinion; baz its not 
a determination purſuant to the Reference, and (0 the 
Award was let allde. 


The Lord Keeper. 
Fuſtice Windham. 
Squib and Bradſhaw againſt Bolton Octob. 25, 


pe Queſtion was, N upon a Submiſſlon by O. 
der of Court by Conſent to Arbitratozs, and the 
Award to be final and ſtand decreed, any Exceptions lie 
to ſuch an Award as to a Repozt. And whether, if it were 
an unjuſt Award, the Court ovght to decree it; and whe- 
ther the Court ſhould examine the Juſtice of the Award, 
and the Perits of it, which the Paſter of the Rolls had 
taken upon him to do in this Cauſe, byozdering the Arbitrg- 
tos tocertifie the Court whether they had conſidered of cer- 
Whether Ex- tain particulars, which the Party diſliking the Award, ſald, 
ceptions are to they had not, which were in iſſue in the Cauſe. And upon an 
be admitted to Appeal from the Paſter of the Rolls Over, it was now 
an Award on  gzyered that the Parties ſhould attend the Maſter of the 
Reference by Rolls, and latisſſe him in what he doubted. So here the 
Conſent. Court eramined the Juſtice of the Award which in this 
Cauſe, and the next pzecedent, the Court did think upon 
Circumſtances, might be done, and that ik an unjuſt Award 
was defired to be confirmed by Decree, and the Court in · 

fozned of it, the Court ought not to decree it. 
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The Lord K eeper. 
Buſh againſl Riſhley. October 31. 


Moe Bill was to have a Rate Tythe ſetled by De- 


cree againſt the Impzopztatoz, and pzevent multiplt- 
city of Suits. - £1 

And fo2 the Plaintiffs it was pzaped, that the Court 
would either decree that the Plaintiffs ſhould bold their 
Lands under that Modus decimandi, which at a'Tryal at 
Law pending this Suit was found by Uerdia, oz that the 
Court would direct another Tryal to try the verity of the 
Modus, and reſerve the Cauſe till after the ſecond Trpak 
(it the Court were not ſatisfied with one Uetdin ) Jt be- 
ing inſiſted, that after ſuch Tythe Rate had been aſcertained 
by two Get dias, the Court oughtto decree an Enſoyment 
of the Lande, fo} which the Modus was payable under that 
Rare Tythe, and diſcharge the Tythe in kind; and it was 
compated to the Caſe of Coppholvers, that have their Fines 
and Services aſcertained by the atd of this Court, bp df- 
-rening of Tryals fox that purpoſe-firſf, and after decreeing 
accozving to the Gerdias on ſuch Tryals, 

But ko; the Defenvant it was inliffed, that this Court 
bad not at any time decreed a Modus decimandi, aud that 
Tythes were payable in kind by Common Right, + 

And though it was tn\iſted toz the Plaintiffs that it was A Ne- Tythe k. 
frequent in the Exchequer to decree a Rate-Tythe, the t to bo 
Lord Keeper did not think fit to decree in ſuch a Cale, but in Chancery. 
ozdered two Depolitions to be made ule of at Law; as oc- 
caſton ſerved, And viſmilt the Bill. in 
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The Lord K reper 
Faſtice W yld. 

Bagg again! Foſter, 
On a Demurrer 


[liam Buſhel on his Marriage with Dorcas his Ulle, 
Y Y enters into a Band of 1000 l. to Truſtees to het uſe, 
in Auguſt 1648. conditionedto be votd, if he did not within 
two Months ſettie the Land in Queſtion on thoſe Truſtces, 
to the uſe of himſelf and Dorcas, and their Þeirs in No- 
vember next. After William Buſhel covenanted with one 
of the Truſtees to ſtand ſeized of thoſe Lands to the uſe 
of bimſelf-.foz3 Life, Remainder to Dorcas fo; Life, Re. 
mainder to þis firſt and tenth Son in Tayl, Remainder to 
bis own right Þe(rs. William Buſhcl dies without Jſuc ; 
Doecas ſurbines manp pears, and marries with one Bagg, 
bp whom (he bath Jſſue the Plainciff, ber Son and Þeir, 
an Jufant, fund now in his behalf the Bill is bzoughe 
againſt the Defendaut, who claims under the the Þeir of 


Condition of the Band. 

Fo} the Defendant it was demuered unto, fo? that the 
Bond was in 1648. and William Buſhel in November after 
made a Settlement, ut ſupra, to which one of the Truſtees 
| wag a Party, und tm that there ts no Iſſue of the Plain. 

tis Bother, and William Buſhel, and the Plaintiff, a meet 
ranger te Wifliam Buſhel, being the Child of Doccas by 
anather Þusband, and that the Convepance, ut ſupra, ought 
reaſonably to be intended fo} a perfoznance of the Marriage 
Agreement, and at leaſt that the Platntiff ought not to 
dave anp Relief in Equity, it not appearing that any Pol. 
ſeſon hath gone accozding to the Bond, oz that any Relief 
= till now ſought, though it be one and twenty pears 

nce. | 


fendant inſiſted, that there being no Agreement but what 
was in the Condition of the Bond, and no Articles o; 
Agreement beſides, and the Bond two and twenty pears 
and ſuch Settlement, ut ſupra, made unto _ of the 
ligees 


William Buſhel, to infsjce a Coubepance accoyding to the 


— cn Dpcoc  &@£a = .. 


On the Argument of the Demurrer it was fo? the De- 
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Obligees of the lame Land menttoned in the Condition, 

though not to the lame Ales, ad Dartay never queſtion. An Agreement | 
ing it in her Life, aud the Agreement being ſecured by contained in the | 
Penalty, which was reiped upon, that this Caſe did differ —— of a | 
much from an Agreement bp Articles to ſettle Lands, foz begegne 
here the Party reſted on a Penaſcy, and there was, no oerl Ens. 

reaſon to turn ſuch an Cgreemwent as this was, into a col- cution byDecres 

latcral Erecution bp decreeing the Land, which the Court of the Land. 

did concelve reafonable, and lo allowed the Demurer. 


T be Lord Keeper. 


Withers againſt Kelſca. November 16. 


Faqo) gives hls Daughter 300 |. Poztfon chargen 

on Lands, and dies: The Daughter marrtes and 
hath a Jopnture ſettled on her by her Þusband, and bath 
no other Poztton but the 300 J. T he Þuvband, dies be- 
foe any part of the 300 I. was paſty, The Patntiff is 
the Crecutox of the Þugband, and ſues the Cow and 
the Heir of the Lands foz the 3001. 
de Queſtion was, CUho ſhould have the zoo 1. whe- 
ther the Executoz of the Pusdand oz the Clife ? 

Foz the Erecutq ot the Pusband it was infiff 

be baving ſettled a Joynture in conſlderatfon of 
tion, which Jopnture the Alke enjoped, that in hall go to the 

Equity the Right of the Poztion was fo veſted in Executorsof the 
that rhe Erecucoz, and not the (Aike oaght to enfop it.  Husband, and 

The Lord Keeper veciared, That this 300 1. bettig to go not the wife 

out af the Rent of the Lands, and charged upon Lands, arriving 
was not in the nature of a thing in Acton, bat of a Rent, | 
and given to the Pusband by the Marriage : And ſo de- | 
creed ko the Plaintiff tde Executog. Sed quære, foz a 
Rent belonging to a Feme doth, in caſe ſhe ſurvive the 
Þu9band, delong to the Uke, and fo the Arrears that 
tncur during the Coverture, 1 Inſt. 35 1. 


ed, that Where the Por- 
the Poz ton in Mony 
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The Lord Keeper. 
'T widen, 


Juſtice. Wyld, 


R ainsford, 
Windham. 


Holt agatnſ{ Holt. December. 7. 
A Lexander Holt a Citizen of London, ſetzed and poſſeſ- 
CT 


eee =. SH 


ſed of Pouſes in London, and elſewhere of a publick 
(tle, and poſſefſed of Þouſes in St. Martins in the Fields 
by Leaſe from the Church of Weſtminſter, 18 May 10636. 
by bis Mui in CUriting gave 100co |. to his Daughters, 
being bis only Childzen, and Ozpbhans, to be paid out of 
dis Eſtate Real and Perſonal at thetr Age of one and twen- 
ty, 0z Barriages (which fi Wall happen) and made A- 
lexander Holt phew, and others his Execut ois, and 
dyed. The Erecutozs pzoved the lilli 3 and the Erecuto 
Alexander and others; as bis Suteties, tn 1658. entted into 
a Recoguizance tothe Chamberlain of London, fo the pap- 
ment of the 10000 l. (which by the A was firſt to be 
pa(d,) befoze any others ſhould have anp benefit of his 
Lands, &c. 

By the Reſtauratſon of the King the Lands of the pub- 
Ifck Cite reverted to the right Owners. And by the Fire 
in London the Pouſes ofthe Teſtatoz in London were burnt. 
down, ſo that it was to be doubted his whole Eſtate would 
not amount to the 10000 |. 

And the firſt Queſtion was, Whether the Recognizance 
ſhould in Equity extend any further than only to make good 
tothe Opbans ſo much as the Teſtatozs Eſtate, confidering 
the Loſſes afozeſald, and os it now was really wozth ? 

And it was inſiſted dy the Counlel of the Surettes of the 
Erecutozs, that it ought nor to be binding any farther in 
Equity. Foz that if rhe Chamber of London had taken 
the Eſtate of the Teſfato} into their Pands, tt would have 
been tn no better plight than now fr 18. And the intentton 
of the Security was but that the Executoz ſhould not mil- 
{mploy o waſt the Eſtate, which (as it was declared) they 
bad not done, but were ready to account foz what they had 
already received. The 
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The Court as to that Point were al ® 
Opinton, that the Recogntzance ſhould be —— — = 
eh tunco make yon the dl oth Ctr Eye fl 
ano vecred th ame accoints. andthe King's Aan Jegtede 

was taſiſted fo} the Orphan ditton 2. . of the 
of the Kecognizance — ben kb, of Mari bc 
10000 |, (and ſo it ma) And the Grecutoz Alexander — — 
thereupon taken upon himſelf the abſolute Owner chip of — A Condit of 
Eſtate, and managed it ae his own. And that vow a Loſg * R mae 
had betallen the Eftate, the Ombans ought not to be tattied lo. payment of 
back to rhe Account ot the Teſtatozs Eſtate, foz that by eng Ener 
the — A — Poztions were now — — 2 

y to 
e ator, 0z the Reaſons befoze it was be, gina! Kent. 
nd tbe next Queſtion, was, 
the Charch of Weſtminſter, which had hrs ons b — 
— LD n Fine patd, and new {Þouſcs built - = 
ecuto 4 
Lenne Sen : 28, ſhould be taken to be part of the 
oz the Erecutozs it was inliſte 

eee the Ereentas 2 mas (uſe, hep were wat Exh yrs Ln 
of the Eſtate 1000 |. only ; and the Eſtate wag — — 
on at the Teſtatoz's making his Cl, and really was — — = 
and befoze the ſaid Loſſes of much greater value = — 
benefit was intended the Erecutoz Alexander bp the bo a T — 
to). But the Court did unantmoullp agree, Th _ 
Daughters ſhould have the benefit of the renewed Leate 
paping the Fine and other Charges of impzoving. A — 
it was decreed accozdingly. But this muſt be un 00 (0 if 4 Truſter of 
ſo far only as to the compleating the Oxphans — cs Term ſurrender 

But it was agreed by the whole Court, that in 22. 
an Executa p in rug. the renewat of ſuch a L 1 
go to the benefit of Ceſtuy que Truſt. Toy — of Cer 

que Truft, 
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Fudge Moreton. 1 
verhorn againſt Brewine and others. Jan, 18. 

ve Plaintiff ſued as Abminiſtrato; ta have a I 

— and an Account of the Eſtate of his 

The Defendant pleaded that the ſuppoſed Jn- 

teſtate made a Nuncupattve Mill, and another perſon, 

whom be named in dis Plea, bis Erecuto} ; and (nifted he 

was not anſwerable oz accountable to the Plaintiff, uc to 

1 any other but the Erecuto. 
| A Nuncupative On debate it was ruled, that befoze Pꝛobate of the nun- 


j | will is not Ccupattve Ulli (which is only to be pzoved in the Eecleſl- 
44 pleadable in any aftical Court) it is not pleadable in any Court againſt an 
0 Court before gnminiſtratoz ; and (o the Plea was over-ruled, 


Probate. 
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William Barber againſt William Took and 
Charles Lindſey. January 25. 


Er ' T eas 

Athew Lindſey was ſe{ſed in Fee of the Lands in 
Que ſtion, and by Mi in Citing deviſeth them 
to the Plaintiff in Fee, and after moztgageth thoſe Lands 
to the Deſendant Took fo; pears, and dies, the Defen- 
dane Charles Lindſey being his Couſin and Þetr. 


"0" 


and the Queſtion was, (ho ſhould have the Redemp- A Conveyance 


tion, the Plaintiff Barber oz the heir? 


a Term fo} years, that was a Revocation but 
and not pro toto, and the Deviſe did notw( 


paſs the Reverſion, and conſequenly the Equity of — 


but 
— only. 


demption. 4 


And of that Opinion was the Judge. But the Defett- 
dant, the Heirs Counſel, (uſiſted, that there was an gun 
Revocation of the whole Ulti. Jt was direney ta be 
tried whether there was an actual and total Revocation. 


T be Lord Keeper. 


The Poor of the Pariſh of St. Dunſtan, by Engliſh 
Bill, againſt Beauchamp. Feb. 6. 


ecree was made bzought an O1tiginal 
that the Defenvant to the Decree thzeatned, when the 
Witneſſes were dead, they would except to the 
and (0 payed that the Defendant 
the Occree ſhould not be confi 


2 
Hh 


Quod nota, and Quzre, What need of ſuch 
fo} that when a Decree is made by Commiſ 
Courſe is ta return it into the 
ſerve the Defendant with C of Execution, 

c 


385 


3; 


for years is not 
Foz the Plaintiff it was infiey, That the Debiſe to « Revocation of 
bim, being of the Fee, and the Boztgage alter being but * Deriſe in Fee, 


pro tanto 


Decree having been made by Commiſſioiers upon Decrer by 


the Statute of Charitable Uſes, thoſe foz whom Or Cn oer 
Blillertt MR 


ng fo?th uſes, confirmed 
by original Bill 
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which Service the Defendant may file Exceptions, and 
prey to ſtay Proceedings till they be beard. But if the 

kendants do not then except, but ſubmit to the De- 
cree, it ſeems reaſonable they ſhould be conctuved thereby, 
and not be admitted to Exceptions after. 


T 5b. Naber of the Rolls. 


Dakins and his Wife againſt Bcrisford. Febr. 6 


Eaſes were debiſed to the Defendant by his eſden 
Mother, to de ſold to ſeveral purpoſes, and amongtt 
tn Tjult that the Defendant would purchaſe in his 
own Mame an Annuity of 80 l. per annum, fo} the Life 
of the Plaineiffs Wife, and pap rhe ſame to her and her 
Aſſigns. The Bill was to infozce the payment of this 


Annulty. 

The Detendant (ied by Anſwer, that he had conſtantly 
pald the Annuity to the Plaintiffs CUlife (from whom the 
lainetff 1(vev apart) and that the Bill was againſt her 
ſent, and that it was the intent of the Dono? to be 

foz her only benefit, the Mill being, that he Chould buy 
in bis own Name the Annutty in Truft fo} the Plaintiffs 
Mie (who is the Defendant's Pother) and her Aſſigns, 
and ſo inſiſted, that the Plaintiff not (nhabiting with ber, 
he ought not to be put to pay the Annuity to bim. Jt ap- 
peared by Posts that the Cauſe of the Plaintiffs firſt 
 abſenting himſelf from dis ite was fo fear of Debts, 


the Rolls declared, That in this Cale the 
was the Aſſignee of the lite, and that there de- 
ing na negative Mods by the Mu to exclude the Pugband 
he could not extiude im; and (0 de- 
to pay all the Arrears of the Annuity 
ed, and the growing Annutty fo} the 
PDMaintiff the pusdand. 


The 
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and wt whole —— bold, being befoze * 
tute. Pet un Agt ment was made detween rin 
intetreſſed and the Triffee; 'fop thetetlingithe'Uac 
(0 much as was pjopctionadle (a valut to-whatoe —— 
wad had to gibt, ann ies was ſerted neerhvin 
Statute, and ſong Leaſes-were let ot tde G — 2 
Tenants, at (moH Rente, to" butidz'-who dad thtteby im 
proved that Oꝛound that was bur 40 l. r 1:4 

r annum, 10 019199 over T ac anieged dag) 

a Decree was made by we Commiſſioners i ubolding An Appoint. | 

Mato 730 1601333 303 81 l rity "ay * 


the Tenants Leaſos, wot dein — 
god. 30 ww , 


' Upon' Exteprions tu that Detree, it » wins ''vortatey ge pong 
the Court, that thoug1/thT-Obarſty'was precedent 2 
Dtatate,' pet the Statute cutlequent diva retroſpect und void, is made 


would make it a good appoſhtiment) That was: not ſo be- 
foze (but votd,) Ann it was derlumm that fo us ie 
tenants be nd leſctx chey:ought —— 9, 
Cale of Charity : 'Anv'ſs! deren, hat ing the 

renonts' Leaſes dert ben be un Augmitncanion 10 50 l Kat d 

per annum ame Aer. to 
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CANCELLARIA. 


T he Lord Keeper. 


Thomas Martin Clerk, againſt Douch and 
tin Clerk, late Miniſter of Houghton in Northamp- 


Overton, 
Oz: and living thereabouts, I do order 40 /. 


NE Foſter deviſeth to the Plaſntiff in theſe 
to be paid him to be diſpoſed of for certain Uſes, which I 


Mos, Le, 4 2 to my Couſin Thomas Mar- 

1 
ſhall in a private Note acquaint him with, and gave him no 
Aide o7ieecon how to vifpoſeof it, dut died, the Deten 


:ſpoſe a dhe Dant's being bis Executozs. And whether the Plaintiff 


Teltator | 


hall ſhould have the 40 |. was the Queſtton. 


appoint by a The Maſter of the Rolls was of Dpinton the Plaintiff 
ote, who dies ſhould have the 40 l. fo} that the Teſtatoz did not intend 
without (uch ap- it wauld come to his Exrecutozs, but had by his CU! 


pointment, a G 
given it away from them; and (o de decreed the Defendant 
1 _ to pap the 401. tothe Plaintiff, 


20 The 
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The Lord Koeper. 
Pate againſt Hatton or Hutton. May 18. 


X Citizen and Freeman of London deviſeth to his Son 
a groſs Sum, which did exceed the Cuſftomary 
patt, and deviſeth that if his Son dye befoze he attain 
one and twenty, that Sum over to another. 
The Queſtion was, Jf the Oeviſe over was good? 4 Cidzen in 
And it was adjudged, and ſo decreed by the Lord Keeper, Londen cannot 
That the Deulſe over faz ſa much as was the Cuſtomagy deviſe his Childs 
part, was vold. and that the Dzphan within Age, big part over to 
Adminiftratoz was intituled to fo as was the Cm, 
mary part, and the Surplus of that groſs Sum to go to 
thoſe to whom it was deviſed over. „ 


The Lord Keeper. 
Lambert againſt Baincon. May 185. 


R. Dunch in 1646, had coniveyey the Lands in 

Queſtion to Sir Edward Bainton in Fee, tn Cruſt 
to all, o any part of it fo} payment of his Debts, 
Sit Edward Bainton had conveyed his Lands to 9h15 
and was dead. Dunch being Dead and the Plat 
ing intituled to the benefit of the Truſt after the 
pald, bzought the Bill to avoid the Conveyance 
by Sir Edward Bainton to his Sen, and (0 a 
conveyance. 
Fo} the Detendant it was infitev, That it 
a Truſt in Sir Edward, yet Sir Edward hav paſo 
Debts to the value of the Eftate, and 
come a Purchaſer as much as if he had 


to another. 5 
The Lord Keeper detlated, That if Dir Edward 
ton had patd to the value of the Lands, de 


chaſer ; but it not appearing what de had 
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made the Settlement moge than be received, referred it to 
a Paſter to examine, and declared, that the Defendant, 
as to ſo much as Sir Edward had then disburſed, ſhould 
be taken as Purchaſer , becauſe Sir Edward mt 

ſell all o any part; and (o the Defendant is a Purchaſer 
pro tanto. 


T be Lord Keeper. 


William Vanbrough againſt William Cocl and 
his Wife, and Pcter Drybutter. May 17. 


A Bontſebenteen pears unte, Cornelius Beard bequeaths 
A1 6 dis Siſter, then 5 Lek Inkancy, * . — be 
arriage, 02 one and twenty pears, and made one 
oleh Br and the Plaintiff Exetutois, and dyed, 
leaving bis Siſter poung. Both the Erecutozs made Pꝛo⸗ 
bate of the CCli{l, but the Plaintiff at the deſire of the 
BDiſters Friends did fozbear to meddle with the Teffatozs 
Eſtate, and left it wholly to Andrew Dry butter, the other 
Erecutoz, who only did act in it. Andrew dying he made 
Elizabeth, his ite, his Executrir. She poſſeſſed what there 
was of the firſt Teſtatozs Eſtate, ond pald to the Defendant 
Cock's (life, then the CLiife of one Earl, 100 l. part of 
. | 2 250 l. and the (aſd Elizaboth Dry butter kept all the fir 
1 eſtatozs Books and Papecs, and that by the deſire of 
| the (aſd Legatee, and ſhe dying ſhe made the Defendant 
Peter Dry butter her Exttuto The Defendant, Cock's (Wife, 
{belled in the Spiritual Court againſt the Plaintiff (oz 
der 250 |. and bath Sentence there again bim fo} the 
whole, hanging this Suit, and yet bath by Anſwer confeſt 
100 |. part of the 2501. to be paid. 

The Scope of the Bill was to be relieved againſt the 
Spiritual Court, ſetting fozth that by that Lato the Plain 
tif having joyned in the Pꝛobate would be charged with 
the Legacy though be did not mevdle with the Eſtate; 
| and that it was againſt Equity to charge one Erecuto} 
[ with the Receipts of another. Ind the Blll charged that 
1 the other Defendant Dry butter had Aſſets both of An- 
| drew Drybutter and Elizabeth Dry butters Eſtate, and if m 
ft they hav not paid as lat as they had Alſets of Beard's * of 


reges er ow 
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the Defendant Dryburrer, and not the Plaintiff ought to 
pay what was un pald of the 250 l. Legacy. 1 
The Defendant Dry butter confeſſed he had Aſetg of the 
ſatd Andrew and Elizabeth, his Father and Mothers re- 
ſpective Eſtates, and inliſted that they had fully adminiitt en 
Beard's Eſtate, and the Queſtton was what Reltef they 
ought to give the Plaintiff againſt the Sentence in the 
Spiritual Court. | $4 
The Lord Keeper declared, That the Judgments of the Whether a Sen- 
Eccleſiaſtical Court were as ſubſect to the Equity of this tence in a Spiri- 
Court, as Judgments in the Common Law Courts 3 and tual Court be 
- howbeit at Law one Erecutoz is not lpable to the De vaſtavit ſubject to — 
ol another, pet in the Eccleſiaſtical Courts, and by their = 
Law, if an Erecuto} pꝛove the Mill. they will charge him, 4 
* though be do no further intermeddle to pap the Legacies : 
Put Quære {> that be not only where there is a faller of - 
bunginß an Jnventozw, Doctor & Stud. 67. And the Lord 
Keeper declared the Platntiff is without Reltef by Appeal 
from the Sentence, becauſe the Judges Delegate muſt judge 
accozding to that Law, and (o inclined to relieve the Plain - 
tiff, but rook time to adviſe, 
Doctor & Student ut ſupra, A Law grounded on a Pie - Preſumption. 
ſumption, ik the PPteſumprton be untrue is not to be holden 
in Conſcience ; foz Stabitur Præſumptio donec probetur in 
contratrium. 


Sir Ralph Bovey againſt Skip it li Miy 25. 
1. 1651. Dir Francis Drake made the Plaintiff a Se- 


turity out of the Pannoz and Reuo of Waltham upon Ass.. 
mes. Afterwards in 1656. Drake made the Defen- 2 . 337. 338. 
dant a Security tor Pony out of 'the Recozy only ( the "7% '73- 
Defendant having no Notice then of the Plaintiffs Se. 2 f. 
curity which was foz Monp alſo.) Afterwards the Defen- 4 cl, 56. 
dant hearing of the Plaintiffs Security, buys in a Secu- © '*?: 


rity pzecedent to the Plaintiffs, which one Beddingfield 


bad both upon the Pannoz and R. J 16. 
r. Queſtion was, Chether the Plaintiff would be ad- Fprerelch ü. 


mitted to redeem Beddingficld's Securitp without paping cumbrance, ſhall 


off what was due to Skipwith ? And it was ruled he ſhould hold againdt a 
not. Vide Marſh and Lees Caſe, middle Mort- 


gagee, till both 
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Where a Mort- 2. Que ſtian was, (Whether tnaſmuchas the Defendant's 
gagee buying in Security was only out of the Nena, and the Security 
a precedent Se- he bought in from Beddingficld was of both the Panoz 
earity of re and Atom, the Defenvant ſhould make uſe of Bedding. 
Morteave and ficld's Becurity as to the Panoz alter that by the Pofits 
other Lands, ul The 2 and Red Beddingfeid's Debt was ſatisfied? 
ſhall hold all w then the Plaintiff ſhould not then be admit 
againſt a middle ted to enſop the Pannoz, his Security being as wellof 
Mortgagee of the anno? as the Recmozy, and the Defendant to hold on. 
all thofe Lands, jy the Heuer till de was ſatisfied. 
y 


— and Twiſden were of Opinion, That after Skip 
— be @. Wich hab received what wis due on Beddingficld's Secy- 
* rity be Gould receive no moze Pzofits of the Panoz, but the 

| Plaintitt to be let in to receive them, and the Defendant 

only to make uſe of Beddingfield's Security as to the 
Recozp to pzotent bis Security of the Redozy. But (t 
was reſolved and ruled, that the Defendant hold 
bath the Mano and Renozy againſt the Plaintitt ell all 
due ta him on both the Securities was paid him. Quære 
tamen. 


The Lord Keeper. 


Rich againſt Sydenham May 26. 
Þ E Plaintiff upon the Loan of 90 J. had gotten a 
ond from the Defendant of 1600 l. foz payment 
of 800 l. and Judgment thereupon. The Defendant in 
the Right of bis Wife was entituled to certain Lands that 

were eftated in other perſons in Law in Truſt fo} ber. 
Where the Con- The Bill was to have thoſe Lands ſubieded to the 
ſatisfaction here, inaſmuch as the Defendant 


i 


—— ä — 
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Tbe Lord K eeper. 


Ihe Mayor aud — of Eyndon, and 
an Infart 12 ug f'f Foal of 
I 27. 


*- the Plain 


be Bill was to bung in one that 1(hed out of the , l ,v-idper 

| Jurildiaton of London, to tame und Five Security 373: M Pl 3: 
to the City foz the Ozphans Poꝛtion, accozding to the Cu · 
ſtom of the City. WA. | 

Tye Defendant by his Anſwer offers to do as this 
Court ſhould direct, but being no Freeman.. not be 
ſubjec\to the City vey. Wa n 

The Recorder. This Court uleth to amd the City in Th. Chancery 
ſuch like Caſes, and on Petition uſeth to grant Subpcena's aſſiſtant to the 
to perſons to appear befoze the Payoz in his Court, and Juriſdiction of 
cited a Pꝛeſident 28 Febr. 3 Jac. Fiſh,ghd Cole's Caſe, of Mayors Court. 
a Subpcena out ol the Subpœna Office. 

Maynard foz the Defendant. This Cuſtom concerns 
the Country as well as the City, and muſt be tryed by 
Uerdia ; and its tnconventent to Country Gentlemen ta 
be put to give Security to the Dyphang Court by.Recog- 
nizance. | hoe | 
ende Lord Keeper derreed the Platntitfs to try the Cu. 

om. ©, \ r wht Att | 
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The Lord Keeper. - 


Dofter Salmon againſt the Hamborough Compayy 
by 'the Name of the Governour, Aſſiſtants. aud 
Fellowſhip of »rchant Adventurers of England, 
and divers particular Members of that Company 


by Name in their natural Capacities. 


A courſe to te- 1 charged, that the Company were in- 


cover a Debt copoʒated prout per Letters Patent, and had 
from a Co power to make By-Laws, and to aſſeſs Rates 
ration that hath upon Cloaths ( which was the Commodity they 
by it may be dealt in) and dy Poll upon every Member to defrap the 
ſummoned. Neceſſary Charge of the Company, and that the Company 


had impoled Rates accomdingly, as namely, 4 8. 6. d. upon 
eberp white Cloath expozted, and divers others, and there- 


by raiſed 8000 |. per annum towards the (uppozt of the 
Common Charge of the Company, and that they had 
thereby got great Credit, and bozrowed great Sums 
of Monp by their Common Seal, and particularly the 
Plaintiff lent 2000 |. upon that Security many years 
lince. And the Bill did ſet fozth divers advantages they = 
A fl U 
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in Trade by being Members of this Cozpozatfon, which 
others wanted, And the Pill did charge, That the Com- 
pany having no Common Stock, the Platntiff had nq re- 
medp at Law fox his Debt, but did charge that their ulage 
had been ta make Cares, and leby Aclons u 
Members and their Goods, to beat the Charge of thef! 
Company to pay their Debts, and vid complatit that they 
nam did refuſe ta execute that power, and did particular- 
ly complain again> divers of the Bembers by Name, heh 
they did refuſe to meet and lap 'Taxes, and that they! 
pzetend want ol power bp their Charter to lay ftich'Tares, 
whereas they had fommerip exertiſed Power, and t 
gained Credit; whereapon the Platut il lent them 4600 1: 
which was fo} the uſe and ſuppozt ol tha Companies Charge, 
and {0 ought 26 be mave good by deer aud {0 e to 

eved. e 08 Een de eee 


paſchæ 1656. this Bill was fed, and the Company ter 
ved with Pzoceſs, but would not appear, they having no- 
thing by which they may be diſttaned 1 But divers partf- 
cular Members being ſerved in theit natural Capaſittes, 
dd appear and demur, ko that they wore not in that capacf- 
ty [table to the Plainetfls demands. 10 May 2666. On the 
Argument the Demurter was altotned, Qs Bk dilmitt 
as to them, and that demon enroſſed, ond thereupon 
Petition of Appeal was p2eferred to the Los in Porita“ 
ment, anmittung that in rhe 0zdfnary courſe of P1oceed- 
Vit in Canes d 8a nota the Loſe Hou dt 

ut nature 8 ay * 
ſpeciel diregtons to the Chant ety to tellebe, and it had EE e 5 
accodingip ſo done; and producer two Pjeſidents cording to rule) 
Compantes in London t that purpoſe. And to e cannot relieve 
tition the Defendants particularly named did put in an in 2 — Cauſe, 
Anſwer, Plea aud Demurrer, and che Companp, tho fe- the Farliament 
veral ties fummoned, vid not appear,” Und pen Geht i give ſpecial. 
of the Matters befs2e the Los at the Bar of rhe Lads” 8 
oute 20 January 1670. this Oder mas made. 
Cbe muttet upon the Petition ot Salmon, Dy. of ti, 
exhibited to the Lo Spiritual ond TempozatinParita- 
ment alſembied, againſt the Governozs, Aﬀfiffants and 
Fetiawſhip of the Merchant Adventurers of England, com- 
monly catted the Hamburgh Cornpany, ond Sir Charles 
Lloyd Baronet, Sir Anthony Bateman Knight, Thomas 
Smich, Richard Wyan, John Dogget, Henry C ——— 

10 


— 
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Smith, John Lethieulicr, Chriſtopher Pack, George Wy. 
tham, and others, Bembers of the ſald Company, any 
upon the Anſwer, Plea and Demurrer of the ſald Roy. 
land Wyan, John Dogger, Henry Collier and John 1.ethiey: 
lier put in to the lat [Petition ( the'Governoz, Amd antg 
and Fellowſhips, tho ſeveral times ſummone b, not appear. 
ing) being heard at the Bar of 1his Þouſe, in ppeſente of 
Councel learned on both ſides, the faid Petitton being on 
Appeal made from a Oiſmiſſion tn the Pigh Court of 


ſhips on reading the (atd Petition, the Anſwer, Plea any 
Demurrer thereto, aud the lald Dilmiſſton, and the Chax- 
ter by which the ſald Governo} and Fellowſhip are incozpo. 
rated, and bearing what was alledged on both ves, da 
oder that the Dilmiſſion lo; (0 much as concerns the ſaſy 
Company, be, and do ſtand reverſed, and that the Loy 
Chancelloz 02 the Lozd Keeper of the Gzeat Scal of Eng- 
land fo} the time being, do reta(n the faty Bill. And that 
the ſaiv Court of Chancery ſhall iſſue toꝛth the uſual Pio. 


ceſs of that Court, and if cauſe be, Pzoceſs of Diſtrin- 


as thereupon againſt the ſaid Cozpozation 3 p2ovided the 
ald Pzoceſs be (erved one month befoze the return there- 
of, And if upon return of the Pzoce(s, the ſaid Cozpozg- 
tion ſhall not file an Appearance, oz ſhall appear and not 
anſwer, the ſald Bin (hall be taken pro conſeſſo, and 
a Decree ſhall thereupon paſs. But in caſe the (atd Coz- 
pozation ſhall appear and anſwer within the time afoze- 
ſaid, then the Court of Chancery ſhall pzoceed to examine 
what the Plaintiffs juſt Debt is, and ſhall decree the ſaid 
Company to pay (0 much Pony as the ſame ſhall appear 
to amount unto, with reaſonable Damages. And in caſe 
the Cozpozation ſhallnot pay the Sum decreed within ninety 
Days after the ſervice of the ſald Decree upon their Go. 
vcrnoz, Deputy Governoz, Treaſurer, Clerk 02 Secre- 
tarp fo} the time being, then the Lozws Spiritual and 
Tempozal do farther ozver, adjudge and dire, that the 
Lod Chancelloz oz Lozd Keeper fo the time being ſhall 
onder and decree that the Governo? o Deputy Governo} 
and the twenty four Aſſiſtants of the ſald Company, oz ſo, 
many of them as by the Tenoz of their Charter do con- 
ſiitute a Quorum foz the making of Leviations upon the 
Trade oz Members of the ſald Company lo; the uſe of the 
lald Company, hall within ſuch time as by the Lo 
Thancelloz o Keeper ſhall be thought fit, _— oy 
n 


Chancery, and the Petitioners Bill there. Their Lond. 


„„ nere eee oo 


Sager eres! 


— 


— 


Term. 


Leviation upon every Pember of the ſald as 
1s to be contributary to the Pulyick Charge, 6 (halt be 
ſufficient to ſatisfie the fald Sum to be decreed to 
Platutiff in that Cauſe, and to collec and lebp the 
and to pay it over to the Plaintiff ag 

tt. And ſuch a Leviation is to be | 
ſigned with the Hand of the Governgy, Deputy 
and Aſiſtants of the afozeſaity Company foz 
being, and ſo manp of them as b Con 
the lald Charter do male a 


Lozd Keeper may iſſue 
as is uſual again 
ties. And if by the ſald time ſo to be limited by the ſald 
Court of Chancery the ſaiv Monp (o to be aſſefſed (hall 
not be pald, then and from thencefozrh every Perſon 
the (ald Company upon ſuch a Leviation ſhall be made t 
be liable in his Capacity to pay his quota oz propontion 
ſeſſed. And the Lozd Chancelloz oz Tod Reeper is 
02der 02 decree, that ſuch Proceſs (all (ſſie againſt an 
ſuch Member (o refuſing 02 delaying to pap bis 
p2opoztton as is uſual agatnit Perſons charged by 
cree of the (aid Court fog any in their ſeveral 
cities. And if the Total ſo returned and died 
Regiſter (hall not amount ts (0 much as (hail be (uffictent 
to ſatisfie the Dum decreed, reſpec had to ſuch Per- 
ſon as ſhall moke it appear that they are overcharged, oz 
ought not to be charged at all, Then the (aid Lozd Chan- 
cello} o: Load {Keeper foz the time being may tram time 
to time oder that a new Leviation be made and returned 
into the Regiſters of the Court of Chancery, of ſuch 
Dum as hall be {ufficient, by way of Supplement fo that 
purpoſe, to the payment whereof every ſndivinugl Perſon 
(s to be bound in ſuch manner as aſozeſaiy. 

6 March 1670. The Lozd Keeper an a Potion grounbey 
on the Lows, ozverev that the Diſmiſlon land reverſed, 
and the Bill ſtand cevived, and that Jocels and other 
Paoceedings iſſue as is thereby directed, and the ſervice 
thereby direged be ſufficient, 

Accozvingly the Treaſurer and Sectetaty were ſerved 
with a D againſt the — and Copies 
the Los Omer. The DSherif returned Nulla bona; 
no Appearance is made. 
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5 July 1671. Opdered the Cauſe be put into the Paper 
to be heard, and notice to be given te the Trenſurer,Clerkg 
and Secretary. 
And how the 5th of July 1671, none appearing foz the 
Pro confeſſo. Defendants, the Court decreed the Bll to be taken pro 


confefſo, and the Defendants to pay the Platntiffs Debt, 
accozding to the Los Oper in Parilament. 


T be Lord Keeper. 
Juſtice Wyld. 
Baron Windham. 


The Lord Cornbury and Dame Flora his Wife, 
formerly the Lady Backhouſe, againſt Simon 
Middleton, and others. July 1671. 


Þ IS Cauſe begins fol. 173. and being abated by 
the Plaintiffs inter marriage ſince the laſt Hearing, 
a Bill of Reviver was bzought, and the Cauſe was reheard 

by the Lozd Keeper, aſſiſted with Juſtice Wyld and Baton 
indham the third of March 1670. Andthe Caſe appearing 
to be as befoze, it was foz the Defendants inſiſted, that 
the Contract made by Sir Hugh Middleton, with Mz. Bi- 
Ce que (ruſt oP, DID not bind, and that he being but Ceſtui que truſt 
of a Surplus hath Of @ Surplus, had no power to ſell, tog that it was againſt 
but a bare polli- the verp eſſence of the Truſt foz bim to have a power to dil. 
bility, and can- poſe ; and it would be a vain thing fo2 any Patent to ſettle 
not (ell. his Eſtate by way of Truſt to pzevent his Sons impju- 
dent diſpoſition of it, ( which Sir William Middleton did 
here ſo ſettle his Eſtate with a deſign to keep a Þand on 
his Son, ) if notwithſtanding his Son might have power 

to ſell (t when he pleaſed. 
The knroch of And it was farther inſiſted on foz the Defendant, that 
At the Agreement with Biſhop were binding, pet the Platn- 


bo erte.  Utffg have no Title to have the benefit of that Agreement, 


fo} that the bzeach of an Agreement, as the Caſe was, was 
not debiſable, and (o the PPlatntiff had no Title, Things 
Equity conlills in Acton, as this Cale is, being not deviſable. 


purelyin Action To which it was anſwered by the Plaintiffs Councel, 


able b. be, That Equity conſiſts purely in Action, and is only to be 


fs in a Court come by, by the Pyoceſs of this Court; and cited Cole 
of Equity. und Moors Caſe, 5 Jac. Moors Rep. Wind- 
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Windham was of Opinton that the benefit of this Agree- The remedy of 
ment is not deviſable : Foz Things that conſiſt tn Puvity an 3 
muſt be carried on in Pubity, and Sir Hugh Middleton K be te- 
could not have intoꝛced the Deviſee, unteſs ſhe had plealen 
to pay the Mony Biſhop was to pay, and the remedy ought 
to be recip2ocal. 

\Wyld, Str Hugh had an Equity to the reſidue after the The conſent of 

Debt and Potions pald, and it was a Crime to (ell a che Heir make: 
thing twice, and the Defendant was particeps Criminis, and good a void de- 
ſo no Decree ought to be fog him, but would have Sir . 
Samuel Jones and the other Truſtees fo2 Str William Mid- 
dleton, in whom thzce parts of the four were veſted in 
Point of Law, convey fourteen ſhares to the Lady Corn- 
bury and her Þetrs. 

Low Keeper agrees with Wyld that the clear Equity and 
Conſcience was with Biſhops Title, and that the Defen- 
dant Simon Middleton did interlope; but did much doubt 
upon the Deviſe- Pet fozagmuch as Biſhops Deir was a 
Defendant, and conſents ro the Deviſe by Anſwer, did 
Decree, that Str Samuel Jones and the Sir Clerks to whom 
he had conveyed by Der of this Court, ſhould convey by 
conſent of the elit of Biſhop fourteen ſhares to the Lady 
Cornbury and her Þetrs. 

The Lom Keeper upon the Hearing by b(miſelf alone in 
June 1670. being of Optnton to diſmiſs the Bill, and the 
Court being now divided in Opinton, the Defendant Simon 
Middleton petittonedfoz a Rehearing, and had a Mearing at · 
cozdingly in July 1671. befoze the Lo2b Keeper, Maſter of 
the Rolls, Rainsford, Wyld and Windham. 

And now upon this Rehearing, it was foz the Defen- 
dant Simon Middleton inſiſted, that the Agreement with 
Biſhop did not bind, fo? the reaſon ſupra ; and farther, that 
the Agreement it (elf was imperkeg, becauſe the Mony was 
to be paid as the Truſtees ſhould agree, and they did 
never agree to it, but Henry Middleton the only acting 
Triiftee did (o ſoon as he heard of it, utterly diſagree to it; 
aud alſo fo) that the Agreement with Biſhop was not pur- 
ſued, fo} the Agreement with Biſhop was in June 1657, and 
by that the Conveyances were to be executed in Auguſt 
next, but thoſe not ſo much as pepared, noz any thing 
done in time, and but 2501. pald and the Defendant Si- 
mon had pald above 15000 l. and had a Conveyance by 
Oced and Fine of the whole thirty ſir ſhares (Biſhops 
Contrac being but koz kourteen ſhares executed above 
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twelve years ſince) and had been in the poffeſſi on of the 


whole thirty fir ſhares ever ſince; and that the Company 


of the New River had bought in an other CUater-Wozk, 
from Sir Edward Ford, which was united to that of the 
New River, and mixt with it, and could not be diſtinguiſh, 
ed, and that no dining Account could be taken, and (g 
tt was impzadicable to decree the perfoumance of the 
Agreement with Biſhop, noz could Sir Hugh have com. 
pelled him to perfojqm the lame. And if the City which 
was latelp burnt had not been rebuilt, oz any other loſg 


ſhall not bind an had befallen the CUater-CUozk, the (ald Sir Hugh could 


never have compelled the Lady Cornbury to pap the 
Monp; and the Þeirs conſent tho it map bind himſelf, (hall 
not put a Bargatn upon an other. 

But it was fo} the Plaintiff inſiſted, that the Monp Bi- 
ſhop was to pay, was enough to pay all the Oebts and 
Legactes of Sir William Middlcton, and therebp all the 
Trults pzecedent to Sir Hugh might have been ſatisfied, 
and ſo Sir Hugh had a clear Title to the Surplus, and he 
was looked upon as the Owner, and the Contract with 
Biſhop was in purſuance of the Truck, and he might by 
a Bll have compelled the Truſtees to ſell : And that the 
reaſon whp the Agreement was not purſued in time, was 
becauſe Sir Hugh Middletons occaſions djzewhim to the Bath, 
and he wzit a Letter to have it reſpited till he came back, 
which was not till after Auguſt. And the Defendant Simon 
was a wilful Purchaſer, with notice of the Agrecment, 
and Sir Hugh would have perfozmed with Biſhop, tf ir 
Hugh had not been perſwaded by Simon; and Biſhop did 
endeavour to take up Pony of Sir George Prat fo that 
purpoſe, and that theſe dolngs of Simon were againſt Con- 
ſctence, and that in Conſclence the firſt Agreement ought 
to be perfozmed, and the Court ought to decree with, and 
not againſt Conſctence. 

Windham adheres to bis firſt Opinion, (viz.) that the 
B(ll ought to be diſmiſſed, foz he was not ſatisfied that 
Sir Hugh had any ſuch Jntereſt as be could contra fo}, 
no} is it well come to the Lady Cornbury, tho Sit Hugh 
might by a Bill (nfozce the Truſtees to (ell ; foz what a 
Man may do himſelf, is not trangferrable in all Caſes; 
and what a Pan cannot transfer, he cannot oblige by At. 
ticles. Jf Str Hugh could not grant, he could not by the 
Articles bind; his Intereſt is but o meer poſſibility contin- 
gent; in (ts creation its lo. Sir William bath a _ to 

charge, 
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charge, and doth (o by bis CTItll, and Sic Hugh could not It C= que 
dilpolc in his Fathers lite time, and what Sir Hugh ſhauld 7 covenants 
have 1s uncertain, los the Ttullees might (ell ſo much as — — 
to pectozm the precedent Truſt, No; was it intended by = —__ 
Dit Willam, that Sit Hugh ould (elf, JE Dir Hugh had nnen Co 
hab he palletiion with this contingent Jutereſt, it might chem to mals © 
have gon far ; but Sir Hugh had no poſſeſſion, It Str lach Convey- 
Hugh had ccvenanted the Truſtees ſhould convey, Equity ance, Equity 
ought not to Decree him to procure them to convey, but to 048he not to 
leave the Covenantee to his Covenant at Law; and by the de — . 
Agceement the payment ol the Mony is intangted. and doth boss bn, 
not puclue the Truſt ; and Mz. Biſhop could not info;ce his ve Wa Goves 
Intereſt; no} is the Deviſce bound to pay the Monp, no) nantee to his 
(hall Che take it up oz lap it down as ſhe pleaſes. Cales Covenant, 
that reſt in Pubitp are to be cartied on in Puvitp, and Cas chat con- 
Strangers not to ts t1gaged in it. The Peir comes in l n Prvicy, 
as impꝛoper as the Defcudant, and that cannot help it. = carnied 

Wyld. Thts is a Caſe in Equity and in Conſctence, and 
this Court is to help that (ide that hath Conſctence. The 
Caſe is on a Truſt, and that pzoper here, and an Intereſt 
in a Truſt is in Equity aſſignable o; deviſable. And if Land a Fine of Te- 
be conveyed klo payment of Debts and Legacies, any nant in Com- 
what remains to be to the Heir, the Heir map diſpoſe, and mon paſſeth but 
the Fine to Simon Middleton by Henry doth nothing. Fo; his own Eſtate. 
{ts but the Fine fo2 one Tenant in Common which paſſeth 
but his own ſhare. Poſſibly a Fine and non claſm map 
bar in Equity, but not here, (oz a Bill was pyeſently filed. 

Notice is all in all in the Caſe ; and its againſt good Con- 

ſctence foz Simon Middleton to enjop; and the Court muſt 

judge with Conſcience, and not againſt Conſcience. It 

this be an Jntereſt its devilable; and its but Circuſfty of Circuity of 

Acton to bung the Þetr to revive 3 foz if he will not ex- Aton. 

ccute the Eſtate to the Deviſee, ſhe muſt bung a new Bll 

agatuſt him. And concluded, that there ought to be a De- 

cree fo the Plaintills, but no Action to be but of the 7650 l. 

to be paid by the Defendant, and to convey fourteen ſhares 

: the * ſix ſhares, and the meſne Pꝛolits to go againſt 
ntereſt. . 

Rainsford conceived the Platntiff ought to be relteved, "<1 to be. 
ſoz Str Hugh had an equitable Interſt that might be tranC, ys — 
ferred in Equity, tho it was in its creation contingent — 
and we are not to take our meaſure as it ſtood in the Crea. and not at the 
tion, but as it ſtood when the Contract was made with time of its Cre- 
Mu. Biſhop, and he that may transfer may covenant, That ation. 
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bis Truſtee ſhall do it. And Simon Middleton injuttouſlp, 
comes in with notice, and threatens Sir Hugh into this 
Contra, and conceived Biſhop might deviſe, and concly- 
ded as Wyld did. s 

The Matter of the Rolls agreed with Rainsford and Wyld 
and looked upon the Agreement with Biſhop to be tn pur- 
ſuance of the Truſt. 

The Lozd Keeper when he firſt heard this Cauſe, wag of 
Opinton to diſmiſs the Bill; but that was on a miſtake; 
fo} be did concetve that ali the Truſtees had conveyed to 
Simon Middleton, whereas it ſeems that Henry Midd leton 
( who was but one of the Truſtees ) had conveyed to the 
ſald Simon. Its a cauſe of great conſequence, and the 
Truſtees were truſted as well foz Sir Hugh as the others, 
and concetved the Platntiffs ought to be relfeved. Biſhop 
bath the firſt Agreement, and Simon Middlton the lecond, 
and Equity ought to decree with the firſt, and the Fine and 
Convepance carries no moze from Henry than his fourth 


part, and carries Str Hughs Equity no farther ; and ſo de. 


creed, That out of the thzce parts rematning, fourteen 
ſhares of the thirty ſix parts ſha!l be conveyed by the ſir 
Clerkstothe Lady Cornbury and her Þetrs, and no account 
of meſne Ptofits, but thoſe to go againſt Jntereſt. And 
as to Fords Mater · lo, if it can be ſevered it cannot be 
taken into the Decree ; but tf it cannot, there muſt be an 
allowance foz it, and lo it was decreed accozdingly. And 
whereas the ſald thirty ſix parts were charged with a Rent 
of goo | — annum to the Crown in Fee. and 100 |. pet 
annum to Henry Middleton fo; Life, and Sit Hugh in his 
Agreement with Biſhop, had covenanted to diſcharge the 
fourteen ſhares he had agreed to ſell Biſhop from thoſe 
Rents. Jt was farther decreed, that the ]Ptainriff ſhould en. 
joy the fourteen ſhares diſcharged of thoſe Rents, and that 
the other twentp two ſhares (ould be (ubjec to the Plain. 
tiffs (ndemnity therein, notwithſtanding it was inſiſted, 
that Str Hughs Covenant to diſcharge the fourteen ſhares 
ofthoſe Rents was meerly perſonal, and did not, no} could 
charge the whole Rents upon the twenty two ſhares. 
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T be Lord Keeper. 
Waſhborn againſt Downes. December 5. 
pe Queſtion was, CUhether a Recoverp by Ce- 
ſtuy que Truſt ſhould bar as tn a Cale of an 
Eſtate at Law, | 
The Court held clearly, that a Fine of a By the Fine of a 
Ceſtuy que Truſt will bar the Eftate, but not rhe Remainder Cef»y que Truſt 
over to another ; becauſe a Fine will paſs oz erctuguith alt un 74) the En- 
Right 02 Title which the Cogniz0zs have in the Land. 4 
But it was doudtey, whether by a Recovery of Ceſtuy 
que Truſt anp thing be barred : Foz that if Tenant in 
Tail at Law ſuffer a Recovery, legal Exceptions map 
be taken to it; but if a Recovery map be in Equritp, all. 
thoſe Exceptions are taken awap; and as to the Caſe of 
Goodrich and Brown, fol. 49 tt was ſaid, that was with- 
out a Pieſident; and the Plaintiff in that Caſe voth not 
relle on his Decree ; bur the Matter was afterwards com. 
pzomtſed. And it was a Queſtion tn Bathurſts and Ema- 
ſon'sCaſe; and that Caſe was agree. | 
The Court in the Puncipal Caſe took time toadviſe, and The definition 
adviſed the Parties to agree. And in the Debate of thig of a Perpervity- 
Cale, it was ſaid that a Perpetuity is, where if all that 
have Jntereft, jopn, and pet cannot barr oz paſs the Eſtate. 
But if by the concurrence of all having the Effate Tail 
may be barred, it is no Perpetutity, * 
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Sir Robert Atkins againſ{ George Mountague, 


12 was a Trpal at Barr touching the Title of 

the Paſter of the on of St. Katherincs. uhlch 
the Plaintiffclatmed by a Gzant from the Qucen Conſoz 
that now is; and the Oetendant held and enjoyed by twa 
Ozants, one from Henrictta Maria, the Queen Dowager; 
another from his Pajeſty that now ts, befoze bis Mar, 
riage. | 

(Ipon the Evidence divers ]Points aroſe. 

1. The Plaintiffs Title was founded upon the Charter 
Monaſticm gf Queen Eleanor, Dowager of H. 3. (which tec un Dug. 
ad. part 460. dale) who added to the Endowment of this Hospital molt 

part of the Poſſeſſions, 


Relervatis nobis & Reginis Angli nobis ſuccedentibus 
plenam poteſtatem eee Magiſtrum, &c. Volumus 
etiam, quod omnes Reginæ nobis ſuccedentes Jus Patrona. 
tus habcant, &c. 


which was confirmed by the ſubſequent Charters of E. . 
and F. 3. | 

2. Againſt the Foundation of this Title the Defendant's 

2 Keb. $08. Counſel objected, That a Limitation of the Patronage Re. 
Co. — Prin- pinis ſuccedentibus by Charter is vold, ko; ſuch i deſulco}p 
5 kind of {inheritance cannot be limited but by da of Parlia⸗ 
ment, juſt as the Dutchy ol Corawal was by Ac of Par- 
llament in 11 E. 3. limited to the Rings eldeſt Son fo 
the time being. 
Diflerence he- But Hale Chief Juſtice and whole Court reſolved to the 
eween an Ad» Contrary ; fo} they took a difference between an Advowſon 
vowſon in e//e in Eſſe, and the Patronage of an Þoſpital newly created; 
and the Patton fog the Land 02 an Advowſon, tis true, no deſultozy kind 
geen — — of Inheritance can be limited without Ac of Parliament, 
new dcated yerauſe then he who had Right could not always know 
againſt whom to bung his Acton: But of the Patro- 
nage of an Þoſpſtal newly founded there can be no p2e- 
cedent Right, and therefoze at the very firſt Inſtitution it 
may be limited as the ing pleaſes, uke the Caſe of a 
Rent de novo. 

Though the ſeveral Patents were produced on each (ide, 
wherein che Maſter ofthe Poſpital had been granted in Re- 
verſton, yet reſolved by Halc, and the whole Court, on - 

i, 
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ſuch Gzants were vold: Foz the Maſter of that Hoſpital, Maſter of an 
when he is (etzed in Fee in Right of the Poſpital, and of an Hoſpital, Pre- 
Eſtate in Fee ſimple, there can be no Reverſlon to grant. bendaty, Dona- 
Therefoze this Caſe ts not to be compared to the Gzant of tn 
an Office in Reverſion, but is moze like the Caſe of d 
Pꝛebendarp oz a Donative, which cannot be granted in 

Reverſior. 

3. Chen it was objected bythe Plaintiff, that the Defen- 
dant's Giant hom the Queen Dowager was vold, becauſe 
there was a fozmer Gzant which the Queen Dowager made 
to one 42. H. Mountague who was altve at the time of 
the Gant to the Defendant, The Defendant ſhewed that 
the Gzant to H. Mountague was vold, becauſe it was Ha- 
bend' poſt mort Sit Julius Cæſar, and ſo a Gzant in Rever- 
ſion, which was held a clear Anſwer. 

4. Jt was reſolved, That in a Patent which grants the Diverſity be- 
Maſterſhip of an Þoſpital, the wozds are not to be (o pze- tween the 
ciſcly eramined as in a Patent of Land oz other Office; Grant of the 4 
fo} in this Caſe it is ſuftjctent, if there be (0230s of Mo- — wy 
mination only, becauſe the Patentee is not in by the Patent Pacht for Land. 
alone, but bythe oziginal Conſtitution upon the Foundation. 

5. It was ſatd by Hale, that though here the Queſtion 
be touching the Jntereſt ofa Queen Dowager in the Patro- 
nage when there ts no Queen Conſozt, yet it ſeemed to him 
that if there be aQueen Dowager and Queen Conſozt both 
at the time of the voldance of the Þoſpital, the Queen 
Dowager ſhall pzeſent. 


6. Jfthe Dowagers Gant be good, when there is a Queen 
Conſo!t, it is much moze ſo when there is none; and if there 
could pet remain a ſcruple, the Rings Gjant and Confir- 
mation clears it; foz if there be no Conſozt noz Dowager 
doubtleſs the Rings Pieſentation is good: And this alone 
is ſufficient to ſuppozt the Defendant's Title, 

The Plaintiff replyed, That the Kings Pꝛeſentation in 
ſuch Caſe was good only dy wap of a pzoviſional ſupply 
until a Conſozt come, and then was to ceaſe, | 

CUbich all the Court denped 3 fog the Maſter by his Jn- 
cumbency gains a Feeſimple, which cannot be determined 
by the determinatton of the Plaintiff's Intereſt ; as in the 
Caſe of the Dutchy of Cornwal : the Ring let the Land, 
the Leaſe is vold when the Pence is bom. But ff be pyefent 
to an Advowſon, the Clerk continues. 


Wiherefoe the Plaintiff ſeeing the Opinion of the Court 
againſt him, became nonſuſted, _ 
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The Lord Keeper. 
Fuſtice Twiſden. | 

Suſanna Holford againſt Holford. Febr. 9. 

T* Cauſe having been fozmerly heard, and the 


laintiff clatming under Articles of Marriage, 
tween her Father and Mather, whereby in con- 
(iveration of a great JPoztion, ber Father did 


agree to ſettle the Lands in queſtton on þtmſelf and his ow 
CUife and their Iſſue (whoſe Iſſue the Plain tiff ts) buttho' till 
he lived (ome years alter, did not execute any Conveyance. Ur 
And the Defendant being the Plaintiffs Fathers Byother, 40 
claimed by a Deed of Jntail made by the Plaintifis Father 
ten years befoze the Articles (whereby fo; kaller ot Jſſue an 
Wale on bis own Body the Lands were limiten to the eo 
Delendant) Jt was direqed toa Trpal on this Iſſiie, (Ahe 5 
[vial of a Deeq tet the Deed by which the Oelendant clatmed, was frau- - 
whether 1,410... duulent 02 not, and the Defendant to admit the Plalntiſt a 0 
LIL vil 
bene. Purchaſer, that the Fraud might come in Jſſie. A Tryal 


was hav, and it was found agatnſt the Jlatnttf. 
and 
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and now fo? the Plaintiff it was pꝛaped there might be A Convey+nce 
a ncw Cryal, and that the Oefenvant might at ſuch Trpal cannot be trau- 
admit the Platutiff had a Convepance: Foz as it ſtood 2 againlt 
upon Articles (he Oefendants Conveyance could not be er 3 
taken to be fraudulent againſt the Arttcles, nothing pal⸗ — . — 
ling in Law thereby, and pet it would be fraudulent againſt (ce in a legal 
a Conveyance. | Courſe. 
And therefoze it was inſiſted, the Defendant ought to 
admit the Plaintiff had a Conveyance, though not ſuch a a 
one as to bar the Eſtate Call, yet a Conveyance by wap 
of Leale and Releaſe ; as if the Plaintiffs Father was 7,1 of (av- 
ſerzed in Fee, and then the matter of the Fraud would pꝛo- qulent Convey- 
perly come in Jſſue, which the Court denyed, and fo dil- ance. 
miſſed the Bill. And in the arguing of this Cauſe it was 
admitted, that every voluntary Convepance fs prima facie 
fraudulent ag ainſt a Conveyance fo} Conſideration, 


The Lord Keeper. 
Chief Fuſlice Hales. 
Fuſtice Wyld. 

Juſtice Windham. 


Chaumond Roſcarrick Eſquire againſt Barton, 
February 21. 


AY 12, 10 Jacobi, Charles Roſcarrick on his Mar- 
rtage with Dorothy his Wife, ſettles the Lands in 
Queſtton (inter alia) on himſelf to: Life, Remainder to 
Dorothy fo; Lite, Remainder to the Þeirs Males: of his 
own Bodo; he hath Jſſue Charles his firſt, and the Plain ⸗ 
tiff bis ſecond Son, and dies; Dorothy marries with one 
Grecnvil, and they enter on the Lands in Queſtton as the 
1opncure of Dorothy, | | 
Charles, the Dan, 15 Novemb. 13 Car. 1. by Deed, Tine 
and Recoverp foz 800 |. conveys the Lands in Queſtion 
to Greenvil and his ite, to the uſe of Dorothy oz Life, 
Remainder to the uſe of Charles and his Peits, till he 
fatl to pay ſeveral Sums at ſeveral days, amounting to 
8c0 l. and after default of payment of any Sum to Green- 
vil and his Petrs. 7012 


ft After- 


* 
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Afterwards 14 Car. 1. Charles on his own Marrtage 

ſettles the Lands in Queſtion, inter alia, to himſelf foz Life, 

Remainder to Margaret his Ulite foz Life, Remainder tg 

bis firſt and other Sons in Tall, Remainder to the Plain, 

tiff in Tail. In 1650. Greenvil afligns his Eſtate which 

was fo} the Security of the 800 |. and was fozfeited to 

the Defendant by the conſent of Charles. In 1656. upon 

a Vill exhibited by the Defendant in Chancery againg 

Charles, It's decreed Charles ſhall pap the Defendant what's 

due to him (viz) 12501. oz the now Defendant, Plaintitf 

in that Cauſe, to hold againſt Charles and all claiming un- 

der him. Charles dies without Iſſue Male, Dorothy Uyeg 

[fff 1668, then the now Plaintiſf exhibits bis Bill to te- 

deem, and alledges that the Decree againſt Charles wag by 

conſent, and that it was agreed between Charles and the 

Defendant, that notwithRanding the Decree, it (ould be 

(ll a Poztgage in the Defendants hands and be redeem- 

able upon payment of Puncipal and Intereſt, and however 

that the Plaintiff being no party to that Decree, and 

Charles but Tenant foz Lite, that Cn could not bind 

the Plaintiff. And as to the pzetence of an Agreement de, 

tween Charlcs and the Defendant, rhat notwithſtanding the 

Decree the Eſtate ſhould remain fifll a Boztgage in the 
Defendants hands, there was no poof of any ſuch Agree- 

ment ozConſent, but only told Charles he would come to an 

account ; but there being Dealings and Accounts between 

the Defendant and Charles, t was declared by the Lord 

Keeper ( who firſt heard this Cauſe in July 167 1.) that 

Geueral Words General wozds not particularly applyed ought not to ſhake 
cannot be ap- A Decree; tc; it they did, there would be no end of Suits, 
plied to particu- Butt then it was tnliſted fog the Plaintiff, that he being 
— a no party to the Decree was not bound thereby, and that 
n ae e de dad an Equity to redeem, and that the Yoztgage was 
—— = to be taken to be moze ancient than from the time of 
to be taken as a the Alignment to the Defendant, foz that an Account be- 
new Mortgage ing then ſtated with Greenvil, and he pald off, there was 
trom the time no Account to be pzecedent to that, and ſo could not be 
et the Allizn- taken to be elder than 1650. and that (o the Plaſntiff 
_ ought to be admitted to redeem, and the rather, fo} that 
the Defendant had notice (which was admitted) of the 

Deed 14Car, 1. bywhich the Platntiff claims befoze he took 

the Conveyance from Greenvil ; and whether the Plaintiff 

ſhould redeem the Lord Keeper doubted, but took time to 
conſider, ale 


— — 


ſoze the Lord Keeper, aſſiſted wy Chief Juſtite Hale, 
PB). Juſtice Wild and Taron Wyndham. 

Jt was inliled tos the Defendant, the Platntif wag tio, d 
Patty to the Deed of the Poztgage, and that the Deed e © 
of 14 Car. 1. by which the Plaintiff Chaumond claimed, Equicy of Re 
howbeit it was made in conſideration of Charles his Mat demption len: 
tiage, was to Chaumond the Platntiff purely voluntarp. to be favored, 
And that albeſt a voluntary Conveyance would paſy an 
Equity of Redemption, yet in this Caſe where the Platn- 
tiff clalms an Equity by way of Jntatl, it ought not ta be 
countenanced in Equity; Fo} that the conſequence of ff 
would be to make an Equity of Redemptton perpetual, Ir An Equicy of | 
a Yoztgago! after a Yoztgage made may male himſelf — im 
Tenant fo? Life of that Equity, with Remainder in Tatf, 2070 bene 
as here, Remoinder foz Life, &c. which being but a Right n e 
of Action, a Right to a Bill in Equity ought not to be ſo 
intatled, and that this was not ſuch an Inheritance as was 
intotled by the Statute de donis, &c. but being a Right 
of Action veſted tn the Father, with Rematuder to bs firſt An Equity of 
and other Sons befoze Chaumond, there was no need to Re demption 
have made Chaumond Defendant to the ſafd Decree 5 not intailable 
and Dorothy who was the Tenant foz Life ived eilt within che Sta- 
1668. ſo that the Boztgage was all that time but of a by 
Reverfion, and Margaret the CAife who lived 
until very lotety, and who had a Title of Revemprion pye- 
cedent to the Plaintiff, did not ſeek to redeem. 

Wyndham was of © pinion as this Cafe was, that the 
Plaintiff ought not to be admitted to redeem, 

Judge Wyld. There is no Fraud in the Settlement 
14 Car. 1. and a Decree againſt Tenant foz Life will not 
bind him in the Remainder in the Caſe of an Eſtate at Law; 
and he did not ſee why it ould bend in Equity, and ſo he 
conceived the Plaintiff wag relievable. | | 
Chief Juſtice Hale. By the Gzo0wth of Equity on Equl- 
ty, the Heart of the Common Law is eaten out, and legal 
Settlements are deſtroped ; and was of.Opinton, there 
no cotour foz a Decree. Jn 14 R. 2. the Parltament 100 
nat admit of Redempttons but now there is another letled 
courſe ; as far as the Line is gtben, -Pan will go ; aud if... of Re- 
an hundred years are given Pan wal go fo far, and we 452.0. cut 
know not whither we ſhall go. An Equity of Redemptton (8 d too far 
trangferrable from one to another nom. and yet at Common 
Law if he that had the coup _ a Feoffment, 02 15 

2 


Equity on ar 
Equity. 
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vled a Fine, he had ertinguiſhed hi Equity at Law; and 
it bath gon far enough already, and we will go no further 
than Pꝛeſldents in the matter of Equity of Redemption, 


ay ſhould be no Decree fo} the Plalntifl in reſpec of the Anti. 
Cauſe to deny dtilty, and it he will redeem, he muſt come in time. It 
Redemption. 18 but fuſt to fojecloſe foz not coming in time: Jt's juſt 
to deny Redemption it he come not in time. And q 
ADecrec ta ſote · Decree to fozeclole a Tenant in Tail hall bind bis Tue in 
cloſe Tenant in an Equlty of Redemptiou, becauſe that is a Right ſet up 
jam r- onlp tn a Court of Equityz and ſo map be here extin- 
* 3 due guiſhed ; and the Eſtate moved from Charles to the Man. 
and the Re. Bagee, and not from the Plaintiff ; aud Charles was the 
inainders, bifible Poſſeſſoz and Owner. And it's a great ſoze, that 
Woztgagees are but Baplifis ; and the Limitatton to Chau. 
mond was but voluntaty, and ſo the Plaintiffs pzetence 
ts not to be ſuppozted againſt a Purchaſer, foz ſo a Mont 
gagee is; and here its made abſolute by the Decrce ; and 
if there be divers Remainders of the Equity, there is no 

reaſon to make them all Parties. 
The Lord Keeper concurred with him, aud ſa(d he, it 
goes current, that if a Poxtgage de twenty years old, the 
Montgagee ſhall have no Intereſt on Inteteſt: But herein 
he is not ſatisfied, eſpecially in this Cale, where the De- 
fendant could not get into poſſeſſion by reaſon of the Eſtate 
fog Life to Dorothy, who lived till 1668, and was clear of 
A diflerence be. Opinion that the Plaintiff ought not to be admitted to re- 
tween parties to VEEM. And made great difference between Parties that 
the Mortgage Come to redeem, who are no Parties to the Poztgage, and 
coming to te- = that are Parties ta the Moztgage. And ſo the Bill 


deem and 


Stranger. 


The Earl of Athol in Scotland againſt the Earl 
of Derby, and the Adminiſtrator of the Counteſs 
of Derby. 


Ames Earl of Derby Tenant foz Life makes a Leaſe 
fo} one and twenty years to his ite of the Ile of 
Man, fog Pꝛovidlon (o; pounger Childzen, and dies; ſhe 
agrees with the Eatl of Achol on the Marriage of her 
ounger Daughter the Lapp Emilia, to give him 5000 |. 
oztion, aud that he (hall have the Jfle of Man valued at 
1000 |, per annum to five pears to pap it. Charles ur” 
0 


which hath too much favour — 3, and concluded there 
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of Derby his Son, the Detendanr, oppoſed this Leaſe; 
being made by Tenant foz Life, and between Baron and 
Feme, but by the Medlatton of certain Losds in Parltas 
ment, Earl Charles and his Mother came to a new agree - 
ment in the year 1660. That he ſhall have the one Poitp 
of the ]Pzofits of the e, and he rhe ather. In 16641. 
They came a new Agreement, that he Would in lieu of 
the Agreement pap his Mother 500 |, pet annum, and in 
the cloſe of the Deed appoints his Receiver fo2 the Ille 
of Man to pap it. Alt theſe Agreements were made by 
the Counteſs on behalf of the Earl of Arhol, toenable him 
to receive the 5000 |. and then the Counteſs dyes; ; 

Jt was decreed by the Maſter of the Rolls, Chat the Earl 
of Achol ſhall have his 500 l. agatnſt the Earl of Derby. 
and his perſon to be charged, and the Earl of Achol ſhall 
not be fozced to the Jule of Man, which is the place oztgt- 
nally charged; fo} by the laſt Agreement he is to pap 5001. 
per annum abſolutely, and in teu of the Pꝛofits let the 
Earl of Derby make what he will of them; and the ap- 
pointment of the Receiver to pay it is but direqozy, and 
if the Receiver do not pay it, the Earl muſt. 

Maynard and others of the Plaintiffs Counſel held that Tue ine of Men 
the Court could not by any Decree bind the Ille of Man; out of thepower 
no? it they ſhould decree it, could rhep execute the Decree of the Court. 
there, it being out of the power of any Sheriff, Thep 5 
allo held that the Letter of Attomep being determined bp . . 
the Counteſſes death, that the Court would not have made 
a Decree foz the Earl, though her Avminiſtratoz is De- 
fendant, unleſs in the Caſe of a Parriage Agreement, 
and that it was pzoved thoſe Agreements were made on his 
behalf. Afterwarys Sequeſtration was awarded againſ> 
the Earl of Derby. 

Cahercupou a on aroſe, (What time of Py{viledge 
a Peer hath (viz.) whether twenty 0} ten days betoze and 
after Seſſion of Parliament? 

The Lord Keeper (ent to the Low Hollis and others to Priviledee of 
adviſe in it, and they pꝛoduced two Divers in the Houſe of Peers in Partia- 
Lozds, whereby it appeared they declared their Pzviledge ment when it 
to commence from the Teſte to the (Urit of Summons commences and 
fo} their firſt coming to Parliament. And that upon when it ends. 
every Seſſion and [ozogation their Pziviledge is fo; 
twenty days after ſuch Seſſion. And it is ſald in the 
- Dppers, that it is a ſufficient time foz them to come from 
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all patts of the Kingvom, and to return, and are in thoſe 
r deſired to take notice of it and of the reaſon of 


Theſe Ozders are, the one of the 24th of May 1624. 
the other of the 27th of January 1628. entred into the 
Journal of the Book of the Lops Houſe. 

But it is ſald, the Commons never agreed hereto and 
therefoze think themſelves not bound by it. 


Note, This Sequeſtration was executed accopdtngly ; 
but the Earl of Derby ſoon after dying, and the Eſtate 
being intauled, the Earl of Athol loſt the reſt of big 
Cites Potion, | 


DE 
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The Lord Keeper Finch. 
Hayes againſt Hayes. 


Deiſed in Fee, deviſeth to his Þefr, on Condt- 
tion that he pay to the Daughter of A. 500 l. at 
her Age of (ſixteen pears, and on default, that he 
ſhould enter and raiſe it; the Peir to 
bis Bother fo; Life, and afterwarvs to his Bother in Fee, 
and dies; the Mather enters, the Daughter is under Age, 
and the Bother having the Reverſion and Jnherſtance, 
exhibits bis Bill to have the Bother pay a part of the 5001. 
ſhe having part of the Eſtate as Security fox Life. 


Jt was objected, that the Daughter is not of Age, and fo Tenant for Life 

this Bill is quia timer only; and it may be that the Bother ſhall contribute 

map live tili the Daughter is of flrteen, and then the wich the Rever⸗ 
Daughter may enter and raiſe, and lo the Bother, who ig ener foward 


the Reverſloner,ſhould not be grieved; and the Court wouly 25,4» of 
be verev with vain Suits if any one might be admitted to — 
ſue only quia timet, to pzevent a remote Poſſibility, 

But the Court anſwered, that Suits quia timer onty Suics quis times 
were pzoper in Law and Equity: Its Law of a Warran- in Law and 
tia Chartz in Equity, as where A. grants a Charge of Equity. 


100 |, per annum in Fee, and deviſeth to B fog Life, Re- 
mainder to C. in Fee, and dyes, C. erhibits his Bill ta 
compel the Tenant foz Life to pay the Arrears, elſe all will 
fall on the Reverſloner + and this hath been decreedz and 


the 
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the firſt Cauſe about Contributton was between. 
and... +. ++. where A. had moztgaged the Panoz of Guil. 
ford fo; 2500 |. and then deviſeth to B. fo2 Life, the Re. 
main det to C. in Fee, (. preferred his 23ill to foxce B. og 
pay his Share of the Moztgage Ponep, and it was decreey 
that he ſhould ;- And there have bern twenty Caſes ſince 
of the like nature. So in the pzinctpal Cale there being a 
Demurrer to this Bill fo2 the Cauſes afozeſatd, the De- 
fendant was ozdered to anſwer z and then Sir John 
Churchil moved, and ſaid foz the DOctenvant, that te 
ſhould pzove that it was the intention of the Deviſo? here 
that ſhe ſhould pay nothing, which was not anſwered, but 
was admitted to be matertal. ; 


I he Lord Keeper Finch. 


Butler againſt Bernard. February 24. 


Io! 271 


N Adminiſtratoz makes a Po2tgage of the Inteſtates 
Term, and makes A. bis Crecutoz.and dies; B. takes 


A Term aliencd 


by an Admini- gut Letters of Adminiſtration de bonis non to the firſt 
(irator ſhall zo Jnteſtate, and claims the Reſiduary Jntereſt and Truſt 
to his Executor of the Term, and pꝛaps that he map have the benefit of 


_ Redemption. Vut the Court decreed the benefit of Re- 


de bon non. 


demption to A. the Erecutoz of the firſt Qdmntnitrato}, 
who had altened the whole Cſtate in Law of the Term, and 
was not poſſeſſed in auter droit, no; of any part of the Jn- 
tereſt thereof,but in his own Right ; and (o it ſhall go to his 
Trecutozz and not to B. the Abininiſtratoz de bonis non, 
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The Lord Keeper Finch. 


Colonel Doyly againſt Pertull. October 25. 
T* ile having aſſigned her Term in Tru 


her (elf befoze Barctage, and then the (þKsva 
without joyning with the Truſtees daes 
the Truſt, and the Pusvand deing de | 
Wottgagee betng.Platntiff, exhibits his Bill to have the 
Lands conveyed to him, oz that they Would redeem; and the 
Court viſmiſſt rhe Plaintiffs Bill; fo} fince Queen Eliza- The Husband 
berhs time it hath been the conſtant conrſe of this Court to 9, grant or 
(ct aſide and fruſtrate all Jncumbzances and Aas of the Hul. charge che Term 
band upon the Truſt in the Mikes Term, and that he Chal of the Wie in 
neither charge 0} grant it awap: Aud tis the common Truſt, 
wap of [Poceeding foz the Joyntures of Women, to con- : 
vey a Teem in Truſt foz them upon Barrtage, that it Nor ſorteit it 
may be out of the power and reach of the Pusbaud; net- * 1 
ther ſhall he kozlelt it by Outlawyy 02 Felony , if foz Joyn. 
tute 0} in purſuance of Articles of Patrtage, oz being t 
(Altes Term it is aſſigned befoze in Truſt, as here, oz ! 
on other good conſideration it be aſſigned. But if it be an er, of AC Ae 
— 7 hype — by — — in — fo2 the ſiga ment _ 72 ——_ 
like, this is voluntary and kradulent again chaſers, Marriage by t * 
and this was the great Exchequer Chamber Cale. " Husband, 455 
2 ue 
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Davis againſt Curtis. 


tut 16. 34. 

1 Avis Executoz of C. imploped as a Maler of a 
3 Ship by the Eaſt-India Company covenants 
parol Agree- with them that he (ſhould pay a certain Mala 
GO fo} every Cloath carried, &c. in the Ship, 
and took the Defendant to be his ate, who made an 
Agreement mutatis mutandis, with Davis, and gave a Bond 
of 50 l. fo due perfozmance on bis part; but he without 
No reliet above Davies his knomiege carried (0 many Cloaths as the Mula 
penalty in Equi- came to 70 l. which the Company deducted out of the 
35 Maſters Mages, and the 50 l. Bond would not ſatſsfie, 
— therefoze pzaped relief and dilcoverp of the Teſtatozs 

ate. 

ill co diſcover The Defendant demurred. 1ſt. The relfef of mote than 
Allcte, and does ſetutity by Bond, not pzoper in Equity. 2d. That part of 
nun charge that the Bill which ſtands foz diſcovery of Aſſets was ill, be- 
any Goods came Cauſe the Charge in the Bill was not poſitive, that Aſſets, 
bis Hunde, ill. gg that anp Goods came to the Defendants Hands; and 
ruled in both Points accozdingip. 
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Cook againſ{ Bampficld. May 19. 


[liam Pietce Prebend of Rucland-Denham lèuled 


the Reaozy of R. to Thomas Bampfield, George 


and Edward Bampficld, tn Truſt fo Thomas, who cohvepen 
his Jatereſt to Sit R. P. but G. B. was no Party, but 
beyond Sea. The Pyebend Leſſoz dyeth, Tiſdel his Suc- 
ceſſoz (on a Surrender to him of the fozmer Leaſe pzo- 
duced to him, but G. B. ſealed it not, ſo that in Law it 
was vold agatnſt G. B.) makes another Leaſe to Sir R. P. 
los thice Lives, which Leaſe was foz divers years enjoyed 
till all thoſe thee Lives dyed. Tiſdel being deay, Cook 
takes a Leaſe of Duncomb, who ſucceeded Tiſdel, tog 
400 Fine. George Bampfield comes from beyond Sea, 
and lets on foot his Title fo? a thitd part. The Matter 
was by Reference put to Arbitration (the point of Truſt oz 
no Truft being befoze by direnton tryed by a Uerdic fo; 
Cook, that G. B. his Name was uſed in Truſt foz Tho) 
and G B having by Tryal at Law recovered one third part 
of the Pꝛemiſſes, the Arbitratozs awarded, that G. B. ſhould 
pet mit Cook to enjoy the ſaid third paxt, paying 16 1. pearlp 
to G. B. during bis Life. G. B. dyed; the Plaintiff erht- 
bits a new Bill againſt Edward B. reciting the fozmer, and 
pꝛaps Relief, _ 

Duncomb dyed, Aſton ſucceeds in the Pꝛebendaty; and 
before the laſt Bill Aſton fo; 120 l. makes a new Leaſe to 
Edward B. fo} thzee Lives, pet in being. Edward B. was 
bound to Cook that G. B. ſhould perfozn, which in all George 
bis time was on all ſides executed. Aſton recefved the Rents 
of Cook after Duncombs death: 27 Novemb. 23 Car. 2. 
Tt was decreed that Edward and George B, ſhould pay ta 
Cook all the Pꝛoſits recetved, deducting the 16, l. per an- 
num, and that Edward B. (hould aſſign his Leaſe to Cook 


fo} thire (uch Lives as be ſhould name: And on a Bill of 


Review this Decree was confirmed by the Lozd Keeper 
Finch 1cth of May inſtant, Ellis and Littleton concurring- 

The Objections agatnſt the Decree were, Firſt That the 
| Leaſe of Duncomb was not good in Law, being of the 


whole in Poſſcſtion and Reverſion, when at the making 


thereof George B. was Tenant fo} Life to; one third part; 
which was not much vented, and being avoided by A of 
Parliament this Court —_— not ſupply it; and Aſton 


g 2 the 


. 
_ 


—— 
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the Ducceſſoz is not bound by any Tranſaction of the gc. 
Leſſee of a Pre. Count made in the time of bis Pycdeccfſo2 againſt an dg 
bend mort- Of Parliament. And it was as tree foz Edward B. to deal 
gageth his Leaſe fo} an Eſtate with Aſton, the Piebend as to; any other 
and atter the Man, and that it there was any Equity to ſuppozt the 
day pays the Leale againſt the Leſſee 02 bis Agne, 02 againſt Duncomb 
— — 5 Bun ate to Aſton, that Equity ſhould not bind Aſton, 
tales a Leaſe Mut Cale the Leſſee of a Piebend 02 Biſhop ſhould mon, 
from the pre- Gage bis Leaſe oz part ot it, and after the dap pay the 
bend, he hath (Pony, and then ſurrender and take a Leaſefrom the Pe. 
good Equity bend; he bath good Equity agatnſt the Pon gagee; but if 
againſt the the Pyebend dye, this Equity ſhall not make the ſecond 
N 4 Leaſe good againſt the Succeſſoz againſt the Statute which 

wenne, bing all Pen and bath no ſaving of ſuch Rights of E. 


aye, Equiry 2" qultp 3 and the Chancelloz may not add to a Statute to 


n. 


Fr 


ſecond Leaſe Make a Baving which the Statute hath not made. an 


good again(t the Infant bound by Statute of Fines would not have been 
| Succeſſor, belpt in Equity. 
Chancery can- But notwithſtanding the Decree was confirmed z fo} by 
not help in *- the Surtender of Tho, who was Ceſtuy que Truſt, the Leaſe 
"2+ * pr. in Equity was avoided as to the then-Pzebend,and therefoze 
8 ſhall never be ſet on faot againſt a Ducceſſiaoz9, Duncomb. 
takes 400 1. Fine andreligns when there can no moze Fine 
be made, and Aſton would now ſet on foot the Statute and 
a new Fine, which appears againſt the Pzanice. 
The ad Oben ion. The Purchaſer from T. B. viz. R. p. 
took a new Leaſe fo} thꝛee Lives, whereby the Purchaſer 
d the full benefit of his Purchaſe, and thoſe new Lives 
ing now all dead, it is no reaſon that Cook Gould (et 
on foot the Jntereſt of the old Leaſe again. 
The Lord Keeper. No! ſhall Aſton, noz Edward B. 
The Decree was confirmed. 


The Mayor and Aldermen of London againſt the 
Earl of Dorſet, May. 3o. 


PON a Commiſſion of Charitable Uſes, The Que- 
88 ſtion on Appeal was, Chether certain Þouſes were 
ater Publica- part of Bridewell belonging to the City foz Rellet of the 
tion and attcr Doo, 01 a part of Dorſet. Houſe ; which Point was refer- 
Hearing. ted to Law to be tryed, and then to repott. 


A. B. 
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A. B. moved ſq; a Commiſſion 10 examine an old (Uit- 
nels 80 pears old, who was nat diſcovered till naw, and , 25, 717% 
unable to travel. I (he was able to travel he waulp be 33% % % 
eramined at the Tryal 3 and tho Publicarion on Peating 
was paſt, pet the Queſtion being of Free hold, and not 
pzopet ly trygble at Law, it was reaſau that the Ceſtimonp 
ſhould nat be loſt, and poſſibly the Land thereby, The 
Wotton voy oppo, berauſe of Publication. 
The Lord Keeper Rule of Non examining after 
Publication hath been fric in this Potut ; but the Court 
is the Judge, and the Cxaminexrs, here 82 by Commiſſion, 
are miniſterial to the Court; lo de deren a Commiſion 
and Examinatton. 


Burges again] Burges. 


Hughs his fir life, by Leaſe aud Releaſe dated 
24 July 1659. in conſideration of his (lifes ſetling her 
Lands upon dim and his peits (which was doye bp Fine) 
conveys divers Freehold Lands to the uſe of himſelf fo2 life, 
and after bis deceaſe to the uſe of his CTlife Elizabeth fo2 
ber Ille, and after the determination of the (aid Eſtates, then 
to the uſe of the firſt Son of the (aid Thomas on the Bady 
of the ſatd Elizabeth, to be begotten, aud the Heirs of the 
Bodp of tuch firſt Son ; and fo} default of ſuch Iſſue, to 
the uſe of the ad, zd, 4th, 5th, 6th, 7th, and every other 
Don and Sons of the Bodp of the ſaid Thomas, on the 
Body of the ſald Elizabeth, to be begotten, ſucceſſively, 
and the Þeirs of the Body of ſuch Son oz Sons; and fo; 
default of ſuch Jſſue, then ik at the death of the ſald Tho- 
mas the ſald Elizabeth ſhall be enſeint with Child, then to 
the uſe ol Skinner and Clark, Truſtees, and their Þeirs, 
untill the Birth ofſuch after-bozn Child oz Childzen ; and if 
it be a Son 0} Sons, then to the uſe of (ſuch @on and 
Dons, and the Þeirs of the Body of ſuch Son and Sons; 
and fo; defanit of ſuch Jſſue, to the uſe and behoof of all 
and everp the Daughter and Daughters ol the (atd Thomas 
Burges, on the Body of the ſatd Elizabeth, begotten oz to 
be begotten, as well which ſhall be bozn, as which ſhe the 
ſaid Elizabeth ſhall be enſeint with at the time of the death 


of the ſald Thomas, and the Þeirs of the hr 


1. Burges after bis inter marriage with Elizabeth 
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Daughter and Daugbters, and foz want of ſich Tue, to 
the uſe of the right Heirs of Thomas and Elizabeth toz ever. 
TN Thomas Burges being likewiſe poſſeſſed of other Lands by 
Limitation of two Leaſes foz ninety nine years, determinable upon the 
— lives, by an other Deed bearing date with the lage me 
— — oa tloned Deed of Settlement, foz the conſideration therein 
perpetuity, void, mentloned did aſſign the ſaid Leaſehold Lands to Skinner 
and Clark, two of the Defendants, in Truſt to the ſeveral 
intents and purpoſes, and koz the uſes which are limited 
and declared of and concerning the ſa!v Lands of inert. 
tance of the lald Thomas Burges in and by the ſatd Jnden- 
ture bearing even date with the ſald Deed and Alignment. 
Thomas Burges had no Son by the ſald Elizabeth, hut 
had one Daughter, which is now the Defendant Elizabeth, 
who was altve at the time of the making of the lald In. 
denture, being 21 Dec. 1668. Thomas Burges ſurvived, and 
after married Urſula a ſecond Wife, by whom he had Iſſue 
two Sons and one Daughter, and died Inteſtate, and 
Urſula his CUife is Adminiſtratrir. 
Qu: Ulpether the Truſt of the ſaſÞ Leaſes doth belong 
to Elizabeth the Daughter, oz the Adminiſtratrix ? 

After this Cauſe was ated, and the Lozd Keeper Finch 
bad took time to conſider it, be declared that che Limita- 
tion ( decauſe it was a remote Truſt, and tended to a per- 
petulty) to the Defendant Elizabeth, as Daughter of Tho- 
mas Burges, wag a vofd Limitation, and on that reaſon de- 
creed the two Leaſes to the Plaintiff as Adminiſtratrix to 
Thomas Burges. 
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Anonymus July. 2. 
F the Bill exhibited be grounded on the loſs of > Bond, where Oath 
Oath muſt be made of ſuch loſs, becauſe that ſuch muſt be made 
loſs is that which intitles the Court to juriſdiction of ofthe wane of a 
the Cauſe, elſe the Party has his remedy at Law, Derd, Bond, &c. 
No Oath is required of loſs of them, but only ut ſupra, 


where the Oath doth intitle the Court to Jurisdialon. By 
the Lozd Keeper. 


Organ againft Gardinets July 2. 


N Ouginal Bill to execute a Decree of Long As Original Bil 
agatnſt a Purchaſer, who claimed under Parties to execute a De- 
boand by that Decree, was allowed good on Demurter Za fern 
thereto, by the Logd Keeper. — — 
bound thereby. 


— — 
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Aſhcombs Caſe. July 15. 


ths; 600 156. De Wl was exhibited by the Plaintiff, a Feme Co. 
» Chane, Caf. 717, vert and hee Friends, again ber Vusband and two 
vthers; Maſcal and S. Che Caſe was, That the Platntif 
being a Dutcy Woman bzought 40co l. Poztion to her buf. 
band, who ogreed with her befoze Marriage to leave a 
compleat Maintenance fo} her Self and her Childzen, not 
expzeſſing what; The Parrtage took effec, but he declining 
in Eſtate, her Friends called on bim; and he thereupon 
aſſigned certain Bonds, wherein M. was bound to him; 
anda Letter of Attojny was made after to S. to recetve 
the Pony upon the. Bonds, who recetved the Poyy of him, 
The Bal was to have the Monp from M. and 
Plea. Maſcal bp Plea (ets fozth the parment to S. and that he 
Notice. had no notice of the allgnment of the Bonds. And this 
was allowed a good Plea fo; Maſcal. But S. pleaded a Let. 
ter of Attoznep, and payment to him on good Conſideration, 
but did not denp notice; and therefoze bts Plea diſallowed, 
Allignineut of and the Agreement and Aſſignment ofthe Dedt in Holland 
Bond in 1o//avd where ſuch Agreement between Pugband and lite, and 
according to ſuch Alignment of Bonds are good, and they are to be 
their Cuiiom al- allowed here dy the Lozd Keeper. 


lowcd lig tc. 


Anonymus. July 15. 


. exbibited to have an account here of Mony col- 
Sewers Ac- lected by Authozity of Commiſſioners of Sewers dil. 
counts, Chan- nt Þp the Lod Keeper ; fo} the Commiſſloners are to 
cery will not in take the Account, and not the Chancery. Otherwiſe in 
ternuddlc w care of Recetvers by Authozity in caſe of Conmiſſtoners of 
Diference be- Bankrupt z fo} there it is concerning pzivate Perſons, but 
wweenCnnmiſ. this of the Publick, and it was in vatn to take Accounts 
lioners of Sew- In that Caſe in queſtion, which rhe Court cannot deter- 
ers and Com- mine. And altho objened, that a diſcovery ts pzoper here, 


ne any of pet the Bill was diſmtſt on Demurrer. 
ankrupt, 


King 


e , a dS 


We — 


Term. Trin. 26 Car. II. in Cane. 2 23 


— 


—— 


King againſt Brownlow. July 21. 


Bill was exhibited in Chancery concerning Cithes | 
and Bounds of a Patiſh, which pzoceeded to Anlwer — 
and Replication. Chen he erhibited another Bill) in the in anocher 
Erchequer, and there CUfrnefſes were erauuned and now Court. not tobe 
proceeds again in Chancery, and repiſes. The Defen- <Xamined here. 
vant pleaded the Pyoceediiiſts and Examination in the t for Tithes, 
Erchequer, and ruled good as to examination of the lame * 2 
Matters, which being examined to there, were not ts be . 
eramined in Chancery, Herd, 180, © 
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Norcliff and his Wife againſt Worllcy. 
An Intall in E- be RE was Thomas Worlley, Belall, Thomas 
qulty (not in le Ayle, Thomas le Pere and Thomas le Fitz. 
Law) whether Thomas Ozeat Gzand ſather tn conſideration of 
the liſae ſhall be 800 l. and Marriage of the Gzand-father with 


bound by the. Wood, covenants to make a Settlement of the Yano of, 

Agreement of Kc. t Thomas le Ayle and Wood, whom de was to mar- 

out Fine. ry, fo} Joynture foz the CUltfe and the Peirs Males of 
Thomas by his ſald CUife, Thomas, the Gzand-father, 
within one year dyed, Thomas, the Father, then in ventre 
a MCcrec, 

5 Car. 1. Elizabeth, the Miſe of Thomas deceaſed, ob- 
tains a Decree againſ> the Beſafl fo} the Lands, fo} per- 
fohnmance of the Articles both fo} her (elf and Bon, Fa- 
ther of the now Defendant. Thomas, the Father, 1651. 
oltains a Decree to the effec of the fozmer : Jt ſet out, 
that Thomas Beſatl after the Articles, and firſt Bill and ſe- 
conn Bill, made voluntary Conveyances of the Lands, 
whereby he had ſettled them ſo as the Eſtate in Law was 
now in Elizabeth and the Son of John his ſecond Son, under 
power of Revocation by Deed, and dyed after. Thomas, the 
Father, on Parrlage with Penelope his ſecond Cite A 

then 


— 


235 


— 


nid inherttable to the (pectal Jntatl,) agreed ( 09 tis al- 
jevgeo) to (ectle the Land on his ſecond (Wife and their 
()21rg by her; and pending rhe Dutt Elizabeth convepey 
away the Lande to Thomas the Defendant, Thomas the 
Father being dead, Penciope his CAtdow and her ſecond 
Ousband exhibtts a Bill to have the Lands ſetted on her 
fo! her Life, viz. 300 |. per annum part th:reof, and to 
have other part thereof {pable to Debts z foz Thomas, 
the Father of the Oefendant, had ſo 0zdatned by his Clitt 
in Celrtting. After Publication in this Cauſe, Thomas 
the Don crhibies his Sill agatuſt Norclitf and his Cie, 
grounded on an Agreement by Penelope with Thomas to 
accept of certain Lands, part of the Lands in Queffſon 
ot 100 |, per annum, in ite of Jopnture, Dower, and all 
Demands, which was executed ſeven years by enſopment 
by Penelope. 
Two Qeſtions aroſe. 1. Chether the Agreement of 
Thomas, the Father, to ſettle the Lands, &c. on bis ſe- 
cond Wilke, did bind Thomas, the Son, by reaſon that he 
was entituled in Equity to an Eſtate Tail in the Land, 
aud thereſoze ſhould not be bound by his Fathers Agree- 
ment? Fo? it the Land had been ſetled in Tall, it could 
not bind the Jſſue, and the Right of an Eſtate Call is 
deſcended on him; And the ]latmtiff ſued foz her Joynture 
ratſed on Equity, but it is a puny Equity to Thomas the 
Ozand <hilv. The Conſlderatſons are on both ſides the 
ſame, viz. Marriage Agreement and Poztion ; only the 
Defendant Thomas inſiſted, that his Agreement by 
ye claims was in general Terms foz Lands of 300 l. 
annum, and not fo2 Lands in Queſtion particularly. and 
alſo if it were foz (ome of the Lands by particular Mames 
with Covenant that thoſe particulars were 300 1. per an- 
num, il ſuch Agreement did bind as to the particulars, yet 
the Covenant fo} the value, noz the Tull did not bind the 
other Lands ſa as to have the value ſupplyed out of the other 
Lands agreed to be entailed, And though if the Lands 
had been entatled, though the Father might have cut off 


the Jarall by Fine and Recovery, pet without Fine o; Re- 
cover they could not; And there is no Fine, &c. noz any 
Attempt 02 P2oceedings towards levping a Fine 02 Re- 


covery. 


bvb 2 98 
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As to this Point the Low Keeper Finch gave no reſo. 
ſution 3 but (aid, he conceived a difference in the Caſe, 
viz. CUbether Penclope's Agreement was in general fo 
Lands of 3oo |. per annum, 02 particular ; and ik. parti. 
cutarly relating to the Lands in Queſtton (Ahether (9 
much was mentioned as amounted to 300 |. per annum, 
oz, which in effec is the ſame ? Mhether it were not fo 

oO per annum Lanvs, part of the Lands fozmerly agreed 
the Gteat Gzand-father to be intailed, oz in general ſo; 
300 |. per annum Lands, without relation to the Landg 
ut ſupra, by the Gzeat Gzand-father to be (ntatled, and 
— there was much diſpute as to the Fact in that 

bunt. 

But the Lord Kceper though he was not poſitive in the 
main Point, yet (atd that as to the Agreement by the fa. 
ther, whether to be avolded by the Son, now Defendant, 
that in caſe the Lands had been intalled de facto, and 
agreed, no Agreement could bind the Iſſue without Fine 0z 


Where Fquity 


creates thekE (tate 


i halbe nge to Cntatl was not an Jntatl 5 and though it raiſed an E- 
by Confcience, Auitp againſt htm that made it, pet that Equity is a Creg- 
ture of this Court to be governed as Conſcience direng 

«al. R-p.416- bp this Court: And (ald the Statute de donis was an 
IEG _ ambitious Aa in favour of the Lozds againſt the King; 
1 :0-1. and f02 that vouched the Lozd Elſemerc- But befoze he had 
1797 7., la this there were ſome Piopolals of Agreement: And at 

length the Caſe was compoſed, 

There was a ſecond Point which was fully proved 
that muſt have ended the Cauſe (viz.) the Agreement bp 
Penelope, ut ſupra. But a Diſpute aroſe about the oof, 
CMhether the Cttneſs that pzoved the Agreement could 
be 'renad? Fo? the Agreement was not ſet fozth in the 
Anſwer to Penclope's Bill, but was pzoved tn that Caule ; 
and it was ſet fozth in the Bill againſt Penelope and her 
pusband, but no Pꝛoot thereof in that Cauſe z ſo it was 
proved in one, and ſet fozth in another Cauſe. To ſalve 
which vefect, the Defendant Thomas moved, and had an 
Onder, that the Depolltions in either Cauſe might be uſed 
Depotitions read In both, which Oper was after Publication in the firſt 
in both Cauſes, Cauſe, wherein the Ptoof was made; but befoze Publica - 
Ke'w ys + + 150. tton in the ſecond Cauſe ; (0 as the Defendant in that 
„ -3- 23 229, Cauſe had the advantage, having the Liberty to ſee what 

was pzobuced agatnſt them, and had liberty to examine. 


Sir | 


Recovery o; other legal Bart; pet he (atv the agreement 


Mu __ = Qt a <«__ c--a-a 
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eit John Churchil who was of Coqneil fo? the Deten- 
dant Thomas, ytelved that thep could not be reap. bp. bie 
Client. But ko; my part Jknow no pzejudice to che De- 
fendant, being warned by the O2ver, and minht examine 
the ſecond Cauſe, But the Pꝛopoſals of compounding the 
Cauſe took off all Debates. | 


Nota, The Defendant Worſley had a ſubſequent Oper, 
ſauung all Exceptions, &c. 4 T 


— — 


Prat againſt Taylor. EIS. 


pe Bill was to have an account of ſeveral Sums 
of Pony, the Defenpant a Fellow of Exeter 
Colledge in Oxford, Tutoz to the Plaintiffs Son, re. 
ceived towards the neceſſary Decaſions of her Bon. 

The Chancelloz of Oxford by Jnſtrument in cUriting 
ſet fozth the Puvlledge of the Cintverſity Charters, and 
Confirmatton, &c, by dd of Parliament: And the De- 
fendant was a Scholar, and Reſldent, and that they had 
a — * of Equity, and pzayed that Taylor might be 
dilmiſt. | h 

The Low Keeper did not allow the Claim, and ſad, 
that Cognizance of Pleas in Equity could not be grant 8 
ed, though Pꝛeildents were ſhewn of the ſame Claim al. che Chancellor 
lowed in time of Queen Elizabeth, Þe asked if any tould puts in his claim 
be ſhewn in the LodElſemere oz Conventries time; butnone o —_— 
could be ſhewn. And thereupon diſailowed the Claim, d- al- 
ſaying it muſt be put in by wap of Plea. But withal de.“ 
clared it ſhould not be on Dath, but it ſhould be ſullicent 
to aver the Defendant a Scholar, Reſident, &c. without 
Dathsz and (o he (ald ie (ould be tn caſe of-Outiawyp 
pleaded, the Defendant Qhould not be put to aver the Plea 
on Oath, but without Oath. - | 


Bluet a Dane againſt Bampfield and others, Mer- 
chants of Denmark. 


O be relieved againſt Actions of Treſpaſs,fo) ſeting Bill duni. by 
their Goods in the Jfland of, &c. on the pyetence — 1 
of izeaking an Jnhtbition of the King ol Denmark, where- Fins in dhe 


as by Articles of Alliance, between the Crown of England coun at Den- 
| and mork. 


11—— 
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all Pons of the Kingdom of Denmark, whereof the 
Mand was a Pat. But in regard Sentence wag given 
— nme 


Anonymus. November 5. 
Roceſs iſſued till Pzoclamat{on was returned. Then 


dit. 
chaged by age P came the General Pardon. 
Pardon, The Defendant appeared and demurred. 
The Plaintif moved to ſet aſide the Demurrer z fo} tho 


111 — yet the delay was no leſs to 


stands Lop! in nb yh non > > Cont . 
are likewiſe pardoned. Therefoze Narres on Demut. 


Anonymus. November 5. 


ÞE Loyd Keeper declared fo; a Rule, That it after 

ſecond Anſwer Pzoceſs of Contempt the Defendant put in an 

be inſufficient, ctent Anſwer, and lo repojted,the iff Qould not 

Procels (all go ag foxmerly begin with Proceſs at the Subpcena, but ſhould 

br $0 on to the Attachment with Pzoclamation and other 
| Pzocels, as it the Anſwer had not been put in. 


A Rule, thatif a 


Cox againſt Quantock. November 19g. 


A Devile to two pe Teffato} had two Executozs, and deviſeth to 
Executors of re- them reſiduum bonorum; &c. after the Debts and 
id laue one Legacies paid; one of them died, his Adminiſtratoz ſued 
of them dies, the the ſurviving Erecutoz to have Botety of the Surpluſage. 
Adminiſtraor Ude Cauſe came to a Hearing, The Defendant in(i0:d 
for an Account. CElloue as Legaters, not as joint Erecutos. 
A Deviſetorwo The Lon Keeper decreed foz the Platntiff, foz in caſe 
Legatecs equal, of Executos the Teftatoz intended an equal ſhare to his 
if it ſurvives Exttutoꝛs 3 and by chief Juſtice Rolls Advice it was de. 
creed, That where a Deviſe was to two equally, —— 
| | an 


and Denmark, free Trade was allowed to all Engl in 


K „ Hf — =HO um — 1 
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ſlanding which word Equally, the Deullees were joint; pet · c. c. 64 
the intentlon prevents the Sarvivoſhip. | 
The Cauſe was diſputed ; but to the diſſatisfaction of 

the Bar decreed. Foz where the intention is ſecret and not 
declared, the ſecret intent muſt give wap to the legal in- 
tent. And if an Adminiſtratoz, then an Adininiſrato} de 
bonis non muſt have it. 19 November 1674. 


Chalfont againft Okes. November 21. 


A Termoz Gzants the Effate in Truſt fo himſelf fd Conüngent Re 
life, and after fo2 bis life fo life and after {0 their mainder of a 
Child 02 Children foz their lives, and after to J. S. and Term. 
whether the Truſt to J. S. were good, the K a Keeper took 
time to adviſe, and now delivered his Opinton that it wag 
good. But (f it had been to the Heirs of their Bodies, it 
hadnot been a goad Truſt after (uchLimitazion toany other, 
De lald, that in this and the like Caſes the Chancery altrey 
the Law; foz at Common Law till Weldons Caſe in low 
dens Commentarics Judgment was given againſt the Limita- 
tion, by Device foz a Term to one fo} life, the Rematn- 
der to another, and ſo ober. But the Chancery decreed 
theſe Limitations good. But if it be in ſuch manner as 
Amo a Perpetuity, that may neither be in Lam no: 
neety. 1 noc 


Negus againft Fettiplace. November 21. 


7 
Ettiplace, Tenant fo? life of a Red in the Right 
of his Alke, demiſeth the ſame to the Plaintiff fo; — for 
twenty one pears, at 100 |. Rent, payable at Lady-day agreement to 
and Michaelmas ; a foztnight vefoze Michacimas the CUlife indompnifie 
died; The Tenant ſent to Fettiplace notice thereof Fer- him relieved 
— and the Plaintiff came to an agreement; on which 284"! te Bond 


cg gave Bond to Fettiplace to pap 804. (Michaelmas — pay- 


Rent) to Fetriplace, and Fettiplace agreed to ſave him . 6 44 


harmleſs ogainft all others foz that Rent, and now fues 
to be relieved againſt the Boud, becauſe no Rent was 
due, and no conſideration foz the Bond; and had a De. „ ... 
tree agatnſt the Bond, though Py. Attozney abjected, ad 
p2eſt it, that there was no Fcauv, and the whole truth was 
known, and it was in foro Conſcientiæ. And the Tenant 


aviiig 
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at leaſt in pzoportion. 


_ Cary againſt Appleton. November 26. 


1. Þ E Þusband deviſeth the Jewels which were 
Parapharnalia of his Mile, and died. Decreed 
2. The Þusband deviſed his Goods to be (old fo} raiſing 
of Pozelons to be pald to his Daughters at their ages 
of eighteen oz Parrtage, and that the ſame be raiſed out 
of his Rents, Iſſues and Pofits of his Leaſe Lands, t 
the Goods were not ſufficient, and the reſt after Sale any 
Pꝛoũits of the Goods and Leaſes, os afozeſaid, to other 
uſes, One Siſter was paid, the other comes of Age, the 
Raiſe out of ©0009 were not ſufficitent, The diſpute was, Ulbether 
Protics implies a tbe Leaſes might be (old ? Foz upon theſe Caſes they are 
Sale. not to be (old, the Rents and ]P}ofits are liable. 
Rertus and Sies The Lond Keeper, In the Lozd Cornbury's Caſe it was 
28 Jan. aj Car. decreed, That the deviſe of Profits gave power to ſell; 


2. in Cancel. otherwiſe if it be of the Annual Pyofits. A deviſe of 


the Pofits is a deviſe of the Land; and the Father did 
as much intend a Pzoviſſon fo; his Daughters os fo! his 
Don. And J take the difference where the deviſe is of 
the Pzofits of a Chattel Leaſe, and where of Lands, os in 
this Caſe. Foz if he had not direded a Sale, the Leaſes 
had been lſable to the Potions, and ſo the affirmative 
wozds ſhall not bear a negative ſenſe tgerclude the ſale of 
the Leaſe Lands. | ' 


Fokenham againſt Bokenham. December 4. 


Tenant iu Tail , made a Sertlement of divers Lands and Panna, 
ſupplied, inter al. Stockmaſh, which Eſtates deſcended ta Sit Henry 


bis Son, in Tatl. Str Henry iu conſideration of a Mat- 


riage to be hay between Wiſeman his Son and Grace 
Davies, makep a Deed of Feoflment, to the uſe of himſelf 
| fo ute, the Remaſnder to Wiſeman (oz lite, the Remain- 
\ der to the ficſt, ſecond, and other Sons by Gracc. This 
Deed ts indozſed generally (Livery made to ]. = 


having taken all the Summer Pzofits, hould pay fo them. 
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pointed by Paul Dawes the Feoffee thereto,) The Par- 
riage takes effea, Wiſeman and Grace have Jfſue Henry 
Walſingham, Paul the Plaintiff, and Hugh the Defendant, 
and lit other Song. Sir Henry after levies a Fine to Wal- 
ſingham then his eldeſt Son; and this was to the uſe of 
Sc Henry and his Heirs. Walſingham dies, and be con- 
veys the Yannoz and Seſgntozp to the Defendant, the 
fourth Son of Stockmaſh only, and dies. The Defen- 
dant enters, ſuppoſing that Ltvery was not well given, be- 
cauſe the Letter of Attognp to take Livery was toff, as he 
ſuppoled. | 28 

Lo Geeper decreed, 1. That the Letter vof Attogap Letter of Attor- 
ſhould be (upplied, aud Livery avmitted ; though it was vy and Livery 
objected, that this was in effec to decree a Diſcontinuance, (4eplicd in E- 
which is a Urong and an unlawiul Ac, and that it was, W/ 

ad. Co aflift a Remainder Man in Tail in a third Re. ,,.. 8s. : ye. 
mainder ( foz he was the third San) againſt a legal Fine of 350. . 238. 
his Father, Tenant in Call, and whoſe Fine was a Bar to c 76. 
bim in Law. And alſo againft the acceptance of the Fine 
by Wilſingham, who joined with Sir Henry, who had power 
by the Recovery to have barred the Eſtate of the Plaintiff, 

But to this laſt the Lozd Keeper ſaid, The Gzand/ather 
| might have the Conveyance made by himſelt in bis own 
Hand ; and its apparently ſo, foz be recites in that Deed 
that he was Tenant in Tall, and he recites not the Feoll. 
ment made by himſelf. | 


Crofts againſt Wortley December 9. 


Fozmer Bill depending was pleaded in bar of a ſe- Former Bill de- 
cond : But though both Bills were of the ſame mat · pending, yet an- 
ter and effec, the later dad ſome new matter. wer the ſecond 
Opwerev, That being the Plea was good, the Plaintif Bal 
gu pap the uſual c_ of a = allowed. Burt the 
noan anſwer the ſecond l, and the fozmer Bill 
diſmi> with 20 8. Coſts. 


Anonymus. 


Sequeſtration of the Lands, which t againf 
had at the time of the Decree, and ae — 
Ji veir veyunee. - 
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weir of the Father, though be alſo made Title thereto by 
Convepance made to the Father. 

The Queſt{on grew, Whether the Conveyance was te. 
vokable, oz not? Fo} if it were revokable the Lozd Keeper 
would keep on the Sequeſtration, though the Decree wag 
not foz Lands, but foz Perſonal Outy. And on pzoducing 
ſeveral Conveyances, the Caſe was, That befoze the 

Dult, about 1663. the Father (etled the Lands voluntary 
on btmſelf to lite, the Rematnder to his Son, with Re. 
matnder over; Pꝛovided he might by Deed revoke thoſe 
Ces; but it was now farther (nſiſted, (viz.) there was 
not expjeſs Power to limit other oz new Ules, but only 
to revoke. Afterwards, and befoze the Decree oz Bil, 
the Father revokes the fozmer Ales, and by the ſame Deed 
limits an Eſtate to his Son; In which ſecond Deed there 
is no power of Revocation ; but though it was voluntary 
and fo? natural Aﬀecion, was abſolute. 
Limitation oo The Queſtton was, Jt the Limitation of new Ales was 
new Uſes good, o., the expreſs Power in the firſtDeed being onlp to 
the expreſs keboke. 
7 power being The Lo Keeper'declared his Opinion clearly that it 
Vol Valley. on. only to revoke. ma, anytherefoze Ulchargtd the Sequeſtration. 


A 
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Sir James Bellingham Nephew of Sir Henry Son 


of Allen Bellingham 5.1 Elizabeth Low- 
ther. Agnes, Sir John Wentworth. 
14 January 1674. 


» 


9 Jac. Cu James the Gzandfather of the 


afntiff 


ſetled certain Freehold Lands in Weſtmorland 
to the uſe of himſelf fo2 life, the Remainder 
to Henry his Son, and the Þeirs Males of his 
Body, the Remainder to Allen his ſecond Son, and the 
Þetrs Pales of his Body; the Remainder to his own 


Detrs 3 and covenanted to ſettle Copyholy Lands in the 


fame manner, and died 10 Jac. The Freehold was ſetled, 


but non conſtat the Copphold were, but Sir Henry ſur- 
rendꝛed to the uſe of him and his ſequel. ; 

1649. Sir Henry having ſuffered q of the 
Freeholy, Covenants with Willoughby, &c. to ſettle the 
Freehold Lands on himſelf faz lite, the Remainder of 
part to Katherine his Mike fog part of her Jointure, the 
Remainder to the Þeirs Pales of himſelf by Katherine; 
the Remainder to the Þeirs Males of his Bodp, the 
Remainder to Allen, and the petits Males of the Body 
of Allen, the Remainder to the Heirs of Sir Henry, and 


eovenanted with the lame Perſons to ſettle the Copy» 
If 2 - hold 
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hold by Surrender to himſelf fo2 life, the Remainder to 
Katharine in full of her Joimture, the Rematnder to the 
- Heirs Males of Sit Henry bp Katherine, the Remainder tg 
the Þetrs Males of Sir Henry, the Remainder to Allen aud 
the Peirs'Males of his Body. | 
r Henry Bellingham coming to make c Surrender of 
the Copyhold, fell ck by the way, but made a Letter of 
Attozny to others to bo it, but died betoze it was done. 
The Freehslv Lands rematned to Sir James the Don, and 
Deir Pale of Allen who now erhthited his Bill againg 
Thomas Lowther and John Wentworth, to whom the 
Copyhold Lands deſcended as Þeſrs general fo? want of 
Surrender. The ſcope of this Bill was to have Uſſurances of 
the Copphold, and to be reltebed againſt Antons at Law. 

There were bfvere matters in the Wilt, but this wag 
the effect and ſubſtance of the Caſe upon the Plea. and 
it was (atd that this Covenant was but votuntary as to 
Allen, becauſe he was no party to the Covenant, no 
within the conſideration of the Marriage, og Ponton. and 
in caſe of Sale fog Pony if any Sale had been made it might 
1; to. one. and de kraudulent as to Allen, and pet be good as to Katharine, and 
good as to an- the Ilſues of the Marriage, as ft was in Sit John Jacobs Caſe. 
other. And if one make a voluntary Conveyance,to a younger Son, 

the (ame (hall not be made good in Equity againſt the Heir 

at Law,ffit be a voluntary Conveyance, and defen(ve in Law; 
and if it had deen executed by Surrender in the pzincipal Caſe, 
yet Sie Henry might have cut it off by the Recovery. 

The Anſwer to theſe Obſecttons endeavoured and offer- 
ed was. «ſt. That Sir Henry here erpzeſly intended to 
pieſerve the Mame and Male of his Family defoze his 
Daughters, tough they ſhould happen to be his Petits; 
lo de limits the Eſtate to his own Þeirs Bales, and 
{mmedſatelp after to Allen, and his Þefrs Males, which 
was likewiſe done dy Sit James his Father, and that was 
conflderation enough, (viz.) not only bis Name, but his 
Blood as his Bzother was; and the continuance of his 
Name in bis Blood was not only a good conſideration, 
bat (uch as pzevailed with old Sir James and Str Henry 
above the affection of the Þetrs general: And the conſide- 
ration of the Deeds of Covenant is not only the Marriage 
of Katharine, but continuing the Lands in his Name and 


Deed fraudulent 


Blood. And the Covenant binds Henry and his Þeirs; 
and though the Covenant be with others, and not with 


Allen, pet the Covenant is odliging to the Peic, and puts 
a tie 
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a tie and obligation on Sir Henry and die Dries, and ſu Oiſſcrence be- 
differs t om a voluntary Conve pance without Execution ; ven a Cove- 
fo there is no tle in that Cale, no Han at af! tg bound pant to ſettle 
by it : Jt is meerty void, and (d is not this Covenant. eee 1850 
And though it be tene, that if the Surrender! had deen , . 
made, and thereby Henry Tenant ia Cal, with Remain- : 
der to Allen, pet he might by Recovery have barred the 
Remainder ; pet unleſs he had mave (ome attempt that 
way, his intent and covenant ſands (k goed, and viffers 
from Worſſey's Caſe fol. lo there was an ac and envea- 
vour to cut it off, but no ſueh here. 
Lo Reeper. Can the Plaintiffs amend youe Caſe on 
oof ? 
n Churchil, Thep cannot; foz we admit the whole Bll. 
Low Keeper. It Sir Henry had had a Sou by a 
former lite, pou could have no relief againſt him on 
this Covenant, which as ta the Plaintiff is meerly volun- 
tary, and matter of kindneſs. And it Sir Henry any 
Allen were both in life, Allen cauld not ſnfozce Sir 
Henry to execute the Covenant; yet Katharine might; ko 
were valn to decree that to be none by Henry, which 
ery might undo the next dap; and (0 it wag teſolvey 
in Hockleys Caſe, the younger Bother goes away with 
1500 |. per annum, and the Belt general has but 200 l. 
pcr annum, Copyholy, And fo} the reafons given dlm 
the Bill 14 Jan. 1674. 


% 


Holloway agazn/t Collins, February 6. 


Legacy of 125 |. was given to the Plaintiff being , Childs Lega- 
but ten years old, and gt that age wag = ta the cy paid to the 
aintiffs Father, who after died inſolvent, the Infant — fail- 
at full age ſued the Erecuto} of the Deviſor fox the 12.5 1. ed, the payment 
The Lozd Keeper held it goon payment: But was pyeft decreed. 
very much by the Attozuy General of the if conſequence ; 
foz the Law muſt be the (ame it it were tooo |: and extends 
to other Caſes of like nature, not to Legacies only. 
Lo Keeper, Chat ſhould the Erxcutozs do: 
Attomp General. Have taken ſecurity to repay it to 
the Indant, oz ſued here to have it patd, 
Lo Keeper. It may be ſo where a Legacy will dear the 
charge of Sutt, but not elſe, and delivered bf Opinſon 
accoppingly, But the Defendant being put to obe the 


payment 


* 
— 
. 
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payment, did pzove likewiſe that the Trecutoz took a Bond, 

which the Court peſt the Defendant to ſhew, here. to 

upon the Dolicitoz in the Cauſe (aſd he had it not, but 

would pzoduce it by the next day. But ſaid it wag pi 

Bond to the Executoz to (ave bim bermleſs. - w 
p N Then he paid on the ſecurity at his own - 
il; t 

Ci chi deſired time to ſhew the Bond till the next day, | 

fo} we map not truſt the Judgment of the Solicitoz what U 


the ſame is. Jt map be it is to pap to the Jnfant at his age, 
Lozd Keeper. J ſhall believe the wozft, unleſs you ſhem 
the Bond, therefoze decreed the Tcecirto! to pay it. 


Hole againſ! Harriſon. February 1 7+ Ft e contra, 


as bened bs H Ole, Harriſon and S. were bound in a Recognizance 
a Recognirance, to the Chamberlatn of London. The Plaintiff 
one is ſucd and Harriſon was ſued thereon, and paid the whole Pony, and 
paid the whole, nom ſued Hole, who was bound with him foz Contrſhu- 
nr 2 tion. Hole, Harriſon and S. being all bound, and J. H. 
le lcd for ae, was dead infolvent, and S. was run away. Che queſtion 
cribution, he Was in what pzopoztion the Contribution ſhould be ( viz.) 
(hall contribute Of a third oz motety ? Decreed a moletp, fo2 S. tg in- 


a moicty nd ſolvent. 


not a third part. [EE Se 
Sir Holland and his Wife againſt Blandy, 
wy February. 17. 


pe ite endowable of two Mannozs in Surry 
and Stratton in the County of Wilts, which conſiſt» | 
ed of Coppholvs, is endowed by Indenture of the Heirs of 
the Pannozs in the Countp of Surry, and by patrol fAgree- 
ment was to have a third part of the Rents and Pꝛolits of 
Stratton, and the Rents were accozdinglp pald to her in 
pzopoztion fo2 thirty years and moze. The Copxholders 
purchaſe the Inheritance of their reſpeatve Coppholds in 
1647. and ſhall pay their Rents in pzopoztion, During the 
ancient tives of the Coppholders they purchaſed fo} Pony, 
the lives ,bAng dead on which the Copybholds depended, 
the Plamitif( ſued foz the third part of the impꝛoved value. 
The Defendants pzetend that they had no notice 8 te 


25 — — — _—_—_ 
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agreement, and being Purchalers without notice were not 
to be obliged thereby. 

The ]lainriffs inſiſt that thep had notice, and fo the 
payment of the pzopoztton of the Rents pzoved, and it 
was publickly notified at the Courts of the Mano, and 
divers of the Tenants had abatement in their Purchalc, 

though the Defendants denyed they dad any. 

At the Rolls the Plaintiff had a Decree foz the Rents and 
Impꝛovements. | 

The Lox Keeper on Appeal reverſed the Decree as to rh Widow of 
the (mp20ved values, and confirmed it as to the Rents, the Lord decreed 
and left the Plaintiffs to take their courſe fo2 their Fines, to be endowed 
ſo} which there was an Agreement; but as he ſald there of the third part 
was none foz the third part of the impzoved values. And of the improved 
it was then peſt the Defendant mu yp A Fines, if g the Ce. 
they had not purchaſed the Fee, am nr bs ct 

lalntill, who but foz this can ond Keeper as 

awer of the Lands, the C MIT co char. 


beg 


the da of the Copyholdees not berg is Act of the Co- 

Dower and hinder her from Fines. therefvie 0 was _ not to 

pjayed that ſome courſe might be taken iy k — 

The Losd Keeper. Y you te your Wiſe of Dower. 

Jacob againſt Thatcher, February 15, 

E Plaintiff bana anne Wake by har Soghavy che 

of Lands ſubject 2s a ; hich Thadar e 
purchaſed in, and did extend bbs WUD cook & protected. - . 


Leaſe from the Þusband, wha ped. 
Decreed that Thatcher ſhall nut he t dy the — 
noi Gan 


unce the Pzofits taken after the rum were auaugh 
ſatisfie the Judgment accozving tothe aus 
hold aver by the Extent after the azt ned oo a 
tea dis Leaſe, although in truth he vi quratale che Le0ſs 
fo} valuable conſideration, tho alſo head ae Gee 
and fo} valuable conſideration and without Af tbe 
Joynture, and then had bought in and extended the 
ment, de might pzotet his Leaſe thereof. Wnt Sie John 
Jacob and he (viz.) Thatcher, when the Ertage is ais 89, 
and in a wap of (attsfactian by the true values ſhall not un 
the Debt on the Jopntreſs. The Ertqut | ſeems: nas xe- 
entted not i aLeate 


Hixon 


turned and filed, but Thatcher 
ſubſequent. 


. — — - — 
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Hixon againſt Wytham. 


Lement Wycham ſelzed in Fee, made a W 
this tann, This Indenture made the day of, &&. be. 
tween Clement Wytham of, Cc. of the one part, and James 
Orbel of, &. William Skinner of, &c. of the other part: 
Whereas there are divers Debts owing to Clement Wytham and 
having an intention not only to raiſe Portions for his 
younger Children, but alſo to raiſe Mony for the payment 
of his Debts, although his perſonal Eſtate came not in: 
Now the ſaid Clement Wythaw in conſideration of «5 J. doth 
grant, bargain and ſell to the ſaid James Orbel and Willem 
$kinner all thoſe Lands, c. menttoning the Lands, but 
not Eſtate, on Truſt to ſell after his deceaſe, the Mony 
raiſed by Sale to be imployed as follows, and named di. 
vers perſons to receive (everal Sums, and the reſt of my 
, and my Plate, and other my perſonal Eſtate of 
d Clement, (and here in this part changeth the 
peffou, and (peaks in the firſt and not in the third per- 
ion) I give and bequeath in manner following, and ap- 
1— to (ſeveral perſons ſeveral Suma, and then addeth, 
name the ſaid Fawes Orbel and William Skinner my 
Executors to the Uſes aforeſaid. » 
1ſt. Jt was queſtioned, whether this was a CTI ill oz not, 
deing made in the fozm of an Jndenture, and as above: 
: But the Defernvants veſerted that Point, and pielded that 
Lord Keeper accopdingly, 
are Creditozs of Clement the Ce- 


Bale, if the particular Legatees 
will be kept; and there is no 
Debts ſhould be pald: But 
Mods having-an intention not onlyts 
92 &c. but a to pay dis Debts, & c. and 
Executozs' to the Cſe afozeſa(d, refer to the 


The Lord Keeper pjonounced this Decree, That the 
Platntifls the Creditozs ſhould be paid befoze the Legacies, 
and not only in pzopoztton, but befoze them z foz a Pon 
may not give but what is bis own ; but what be bath ultra z5 
allenum. Therefoze the Legactes ſhall come into the Truſt 
after the Debts. But a Debt without Specialty, is — 

muc 


making 
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much as a Debt Jure naturali, and in Conſcience as a Debts on (imple 
Oedt by Speclalty, and therefoze there ſhall be an Equa- Contract to be 

luty with Debts by Specialty where Conſcience is the Judge, paid in propor- 
But the Lozd Keeper being urged, that the Piellvents ot ton wich Debes 
the Court had been otherwiſe (viz.) that when Lands are b Si, 

to be fold foz payment of Debts and Legacies by Truſtees, ;.,;c., - ae 
the Legacies were in equal degree with Debts, unleſs it whether Debes 
were ſuch Debts as charged the Lands; and the reaſon is, and Legacics are 
becauſe only the IUlll of the Owner makes the Land lya- to be paid equal- 
ble, and gives no pzeferment to the one befoze the other. !) Lands 
Thereupon the Lord Reeper gave time to peſent * y- 
dents to him. | went 


Leech againſt Leech. February 27. 


pe Bill was by Truſtees to guide and direc them 

in divers Truſts, and to protect them in executing the {hee thereisn 
ſame, which the Court now did (viz.) the Father made a ch. — the 
Leaſe in Truſt with reference to bis lill. and thereby Court can allow 
deviſed to ſeveral of ghters 500 |. to each, to be patd no Maintenance 
at one and twenty M Barriage, and it any oz all dyey out of it ; other- 
befoze, then to others. The Daughters had no other Bo; wiſe, if no De- 
tion, no no Patntenance, and direction was prayed by the ile over 
— whether they might allow the Daughters Main. 

The Lox Keeper. No: Becauſe of the Deviſe ober; 
eiſe tt might have been done. 

». The Father Tenant pur auter vie made a Leaſe 1 Tun be 
fo} 99 years, as was pzetended, but was to A. and B. and 10 Trug be fir 
their Heirs habendum fo2 99 pears, which Py. Attamy peſt Hikes it may 
— and then the Truſt annexed to the Leaſe 3 Co 

. veyance, a 

The Lozd Keeper. The Truſt is to; payment of Debtg wile void. 
and that ſhall ſuppott the Truft. * Truſt for pay- 
3. A Trukt foz payment of Debts generally is good went od 
againſt on veit, though no Creditoz be Party to the Deed, — 1 
noi Debt expzeſſed in patticulat, noz Covenant in the Leaſe chough no Cre- 


to pap. ditor party. But 
But the Lozd Keeper ſaid, he would not m — 
againft a Purchaſer. * —_ 


Rk Whore- 
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Whorewood againſt Whore wood. Febr. 22 


— MN the late times of the grent Troubles, the Com. 
| miſſioners of rhe Gztat Seal, as they were then called, 
hav Jurtſviaton given them in the Caſe of Alimony betwren 
93). Whorewood and his CUife., 4 Decree was made 
A Deere for A- M.. Whorewood ſhouſd pap 300 |. per annum to his (rite 
 lmony e ku they to babited, and vuring their ſeparation, and yr. 
Cohabiration. blirunces to be made fo} payment thereof, with Cortirtgr 
The Huber te be volb in Caſe of Reconciſiarion and Cohabtrarign, 
cn + BY, but the aſſurances were made without theſe Cofiditions, 
habit, WP}. Whorewood fo; (ir years paid not the 300 l. per an. 
num, The Decree was confirmed bp the general Aa touch 
Note, This in a flu Judicial Proceedings. Dy. horewood did not ref 
time of the there, but erhibited a Bill of Review, and thereon the 
Commiſſioners Decree affirmed, foz the Bill was diſmit. Further unn 
who had this lng was by Þz Whorewood, and References, and now 
— be erhibits this Bill that the. 300 1. per annum might 
given. ceaſe, becauſe be offered to be xeconciled, and defied to 
co-habit with her, and uſe ber as dig Mie. 
be Lozd was aſliſled noÞ by Chief Juſtice Nonh 
and Juſtice Rainsfotd. 

On the Delendants part it was (aid, that the Ad being 
made when there was & nion of Eccleſiaſial Ju- 
tisdidions, the ſame was conferred to the Commioners 
who were to ad accomding to the Laws Eccleſlaſtick and (0 
ought this Court now to do; and it cannot be conceided 
when there is a Separation and allowance of Aimony 
quouſque, &c, that a ſingle declaration of the Ous band 
without conſent of the Wie Could free bim from dlimo- 
hy, fo; then be might (@ declare and avold the Sentence 
the next day: But it muſt be by her Conſent, og on 


clear pzoof that it is meer wilfulneſs in her, and that che 


fear ſhe had was juſtly removed, which in this Caſe appears 
by her Oath not to be. And ſhe had great cauſe co be in 
fear by ſixteen years ſirugling agatnſt the Sentence, and 
bis Eraſperation by her Poſecution of him, and the Dil 
miffion of his Bill of Review had now fozecloſed him to 
ſue fo} Relief by way of O2iginal Bill: And the Decree ls 
fo2 300 l. per annum till Co-habitatton by Conſent, which 
Cohabitation muſt be by mutual Conſent. 


Reſolved 


1 


PPP 


— . a © #5 


* — a — 
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Rlolved iſt. That though the Aſſurances were abſo- Abſolute Con- 
lute without the Conditions o; Limitations quouſque, &c, veyances guided 
yet the Oetos being in perfozmance of the Decree (foz ſo 1 wor that 
it was ero2elſed in the Deeds) yet they ſhould be culed e chem. 
and guided by the Oetree. | = 

2. That an Oztginal Bill was p?oper tu this Caſe, nat. where a Decree 
withſtauding the Bill of Review vifarit (viz.) the Court is temporary or 
is t1iveſted with the lame Jurifoiaton which the Eccleſi for ſpecial ends 
aſtical Court had, and when a Decree is tempozarp and fo} an original Bit 
ſpecicl ends, an Oxtginal Bill lyeth to put a period to r put a pe- 
and to ſhew the purpoſes of the Decree ſattsfle n. to If, 

3. That the Court could not diſcharge the Arrears. -- 


Juſtice Rainsford was of Opinton, That neither the wilſul . The Decree to 


neſs of the CCltfe, no2 pzctences of kindneſs, oz deſires of pay cill cohabit, 
Co-habitatton ſhould pzevail either way, and therefoze that and now the 
a Tryal ſhould be made, and ſhe to be ozdered to cohabit Husband offers 


to cohabit, the 
fo: half a year oz the like, to (ee what would bez and the mms 


Decree of Alimony to be ſuſpended, and after ozvered 0} uſe In this Gap dic. 


pended, as there ſhould be occaſion, change Aman. 
Norch, The Decree hath no fozce but from the Con- NoAlimony can 
ſent of the Parties, elſe the Eccleſiaſtical Court could be decreed, but 
not decrec Ulimony, as this Caſe is; fo if they had de · Þy Conſent, un- 
creed a Separation then they might alſo decree Altmony, | a Decree 
but not Alimony alone ſaving pro expenſis litis. But here or Separation. 
lo 10 Sentence of Separation, and therefoze the Pusband 
in this Caſe may ſue his Mike ad obſequia debita in the 
CEcclefiaſtical Court, oz ſue thoſe that detalned his CUife 
at the common Law notwithſtanding the Decree here. 
The Low Keeper. J cannot decree g Separatton. J ſhall 
not continue the Allmonp to the Ulife, if ſhe will not 
cohabtt, no2 decree the CUife to cohabtt ; but Call not dil 
charge the Alſmony 02 Sentence, but keep it in ſuſpence. 
Vut the Aike (hall return to her Pusband, who ſhall main- 
tata and uſe her as a Gentleman and a good Þugband 
ought to do, wherein if he fails, J will hear the CUlifes 
Complaint with favour , and lap on the Decree again, as 
Cauſe ſhall be; but now ſuſpend it, ſaving to her the Ar- 
rears, But ſhe ſhall immediately return, and i not, the ſhall 
have no benefit of the Alimony till ſhe do ſo, but take her 
remedy in the Court Cccleſiaſtical. | 


Kkz Erſwick 


#*: 
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A Covenant to 


Pur- 
other 
de- 


— be- 
tween 
nants for fur- and collateral Security of other Lands to incumber the 


ther aſſura 


and collateral 


Security. 


A new Bill after 


Dimithon 


Hearing on Sug · 
— c 


— 


Erſwick againſt Bond. February 22. 


Rſwick and his Clife ſeized in the Right of bis Alte, 
conveyed the Lands to the uſe of himſelf ko; lle, with 
power to make Leaſes, and ſold the Lands; and to ſecure 
the Purchaſer againſt ſuch Leaſes, as might dave been 
made, took a Covenant againſt the Cendoz that within 
two pears he would convey other Lands to that intent; 
the two years being paſt and no collateral aſſurance made, 


next Term after the two pears expited the Purchaſer ex. 


btbits bis Bill to have collateral Security gccozding to the 
Covenant. 


The Lozv Keeper diſmiſt the Blll, aud takes a difference 
between Covenants foz further Aſſurance of the Lands ſold, 


Eſtate 3 and the two years being elapſed dilmiſt the Bill; 
Ex relatione Six John Churchill of the Platntiffs ide. 


Williams againſt Williams, February 23. 


Fozmer Bill was erh(bited, thereby to (et up an 


A ta charge the Defendants Lands. Co which 
fendant (et fazth that he was a ]ugchaſer (oz va- 


which was not [table conſlneration 3; and Iſſue being fopned thereon, the 


in Iſſue in the Defennant pzoved his Caſe, and t 
former Ca 


Notice not de- 
nied, yet in If 


ſuc 


— alter 


caring, 


haveDetendants 


ule, 


not 


may 


'Bfll was diſmiſ ; 
and now a new Bill on the ſame Equity was erb(bited; 
but now charges the Defendant that at the time of his 
chaſe he had notice of the Plaintiffs Equity (viz.) an 
greement, &c. it not being charged in the fozmer Bill, 
and that the Detendant had notice, na; by the Defendant 
ſet fozth that de had no notice, noz Cxauunatton to that 
point. The Pioceedings tn the fozmer Couſe were pleaded 
in Bar; fo) this Courſe will make Duits endleſs, and no 
Man will charge notice in the like Caſe, but try upon one 
{nc firſt, (viz.) Pucchaſer oz no: But the Platntiff 
ould befoze Hearing Have exbibited the Bill be both now, 
but now it is too late. 

The Lozd Keeper over ruled the Plea, with this ur. 
ther Declaration, that the Ocfcnvants Anſwer ſhould not 


Oath on a ncw COlclude the Plant; but though be denxed notice, pet 


* 
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the Planntil ſhould examine thereto. be (aid ai(o that in 


caſe Examination ſhould be made of notice,-and no pjovf 
of it, if the notice had been denped in the fozmer Butt, 


yet the Platacifis Bill to have the Defendants Oath would 
lic, but then the Defendants Dath would not be concluſive. 


Maynard againſt Moſeley. 
In Edward Moſely conveped Lands to the Cie of 


Thomas Leigh Eſquire, &c. and their Þeirs on Truſt , 


to raiſe 30001. foz Mary (his only Daughter) and if de 
ſhould have moze than one Daughter, then 20001. a-ptece. 
be had Ann a fecond Daughter and dyed: Ann dye young 
and inteſtate, Sir Edward, Byother of Ann and Mary (urw- 
bing Ann; afterwards Mary marrying unto Joleph Maynard, 
Edward the Bzother gave 5000 l. with her, and 7000 l. 
moze he agreed to pay on Contingencies: Joſeph releaſeth 
to Edward the Bzother all Demands and Poxttons which 
be map claim in Right of his CUlfe, except the . and 
7000 l. and other particulars. Poung Sir Edward * 
without Iſſue, and deviſes his Lands to Moſeley the De- 
fendant, and by ſuch death of Sir Edward the 7000 l. grew 
due. Mary takes Adminiſtration of her Diſter Ann and 
ſues fo the 2000 l. and alſo the 4000 l. There were other 
Circumſtances of the Agreement by Six John Maynard, fa. 
ther of Jo. ph, which induced the Court to diſmiſs che Bill 
as to the,4000 J. fog the Leaſe fo} „ whereout 
the 42001, ſecured was in Joſeph Maynard in Right of bis 
Ulle; but as to the 2000 l. mp Lozo Chief Juſtice Hales 
and Vaughan agreed that it belong'd to Mary as gomint- 
ſtratrix, and the Agreement did not diſcharge it, fo2 if a 
U had taken Adminiſtration he ſhould not be bar 
red, &c. 

The Lozd Keeper gave Reaſong fo} his differing in Dpt- 
nlon from the Judges, but vecreed the 20001. accoſding to 
the Dptnion of the Judges. 

This was a Bilt of Review bzaught bp Joſeph and Mary 
agatuſt a Decree made by the Lozy Keeper Bridgman ; an 
to which Bill of Review Moſeley demurred, and hiv De. 
murrer overculed by the Lozd Chauceſloz the Earth of Shafes- 
bury, who was aſſiſted by Judges. The Cauſe ws heary 
ab integro hy the £0d Finch, aſſiſted by 'the two Chet Jus 
ſices, ut ſupra, and decteed ut ſupra. 


Another 


| 254 Term. Hill. 26& 27 Car. II in Canc. 


Another part of the Caſe was decreed againſt Joſeph 
Maynard and his CUlife, and was (viz. ) Articles of Agree, 
ment were made between Sir Edw. Molelcy aud his Cite, 
Thomas Leigh, &c. Friends of Sir Edward Moſcley, one 
fo} him, the other two Truſtees fo} the Lady, by whtch on 
Stir Edwards part, and on his behalf ſome Lands in Lin. 
colnſhire were to be (old fo payment of his O:bts and an. 
nuities to be paid the Lady foz Maintenance of her Coll. 
den, and 400 l. per annum to the Lady to} her ſeparate 
Maintenance and Joynture, of 50001. per annum out of (e. 
veral of the Lands tog the Joynture of the Laby after Sir 
Edward Moſeleys death, and the Lady being (c13cd in Fee 
of the Lands of 3001. per annum in Derbyſhire. It wag 
agreedthat the ſame ſhould be ſetſed, and that atcrr her death 
it Gould rematn oz deſcend to the lald Sir Edward, and 
the JIſſie between Him and his Lody begotten and to be be. 
gotten, the Remainder to the Lady and her Belts in ſuch Cot 
as ſhe ſhall not have power to alten from his and her Jſſte, 

And after within the year an Jndenture was made and 
ſealed by Sir Edward and the Lady and his Truſtees, 
whereby it was agreed, that Fines ſhould be levied of all 


Annuities and Poztions fo; Childzen and Joynture, ap- 
pointed accozding to the ſaid articles; and fo) the Derby- 
ſhire Lands the Ale was to be to Sit Edward fo; hig 
iife, Kematnder to the Lady fo2 her life, Remander to 
Oi Edward the Son fo} life, with Remainders to the fir, 
ſecond, third, &c. and other Sons of Edward the Son, 
and the Þeirs Bales of their bodies, Remainder to the 

Daughters of Sir Edward, and his Lady tn Tail. 
Afrerwards croſs Dutts aroſe tn Chancery, the Ladies 
Truſtees Plaintiffs on the Wadp's behalf againſt Sir Ed- 
ward, and Sir Edward Platntiff againſt them, in which 
the Annuities and (ſeparate Maintenance are decreed, and 
that Fines ſhould be levped accozding to the Articles and 
ſubſequent Deeds, and tnrolledz but though the Lady han 
fozmerly joyned in Fines as well of the Mancheſter Lands 
out of which the (ſeparate Batntenance as to 100 J. part 
thereof was ſettled; as tothe Lands to be ſold lo; Debts no 
Fine was levyed by the Lady of the Derbyſhire Lands no? of 
the Staffordſhire Joynture Lands by Sit Edw. but alter the 
Decree the ſeparate Maintenance and Annuities were paid 
while Sir Edward lived, ſaving about 200 1. of the Annut- 
ties which were atrear at his death. And whereas = = 
ticular 


the Ptemiſies, and the CIſe to; ſole ſeparate Maintenance, 
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ucalar La nos were appointed by the firſt Articles foz a Joyn- 
ture, by the next Deen Mancheſter co I per annum, and 
the Staffordſhire Lands were limited to the Lady foz her 
Toputure. | 
Sir Edward being venv, the Lady entred into the Scaf- 
ſordllure Lands and Mancheſter Rents, and beld them 
whilſt (he tideV, and rerefved the Attears of the Annuities. 
after het dearh Sir Edward Moſeley, Son aun Per of Heir at Law by 
Sic Edward and the L aby were ſuev dy he Crevitozs of che Marriage A. 
Lady, to whom ſhe had dotind ber any der Peirs in Bonds — 
to diſcobre ney of bis Po:hrts Elatt, pattteulldtly ths 3 
Det ire d. | . as red 
Co which by ttifwer he tet forth the agtrements. Deeds iu 0 U. 
and Decree, and that theceby he was a putehaſet iu Equitp his Ancetior, 
tor bis life, with Remainder, &c. ann nat lyable to the 
Debts of his Mother as het Peilr ; and the Ciſditozs 
pzoceedey no kutther. after whith Sit Edward tht Son 
moitgaged rhofe Derbyſhire Lats, and after deviſed them 
inter alia to Edward Moſeley the Defttivant. 3 
Joſeph Maynard an his Tie were Platritiffs tay the rene tough 
Detbyſliice Lands, Ann the ie being bead tulthallt J. not boyind by 
(ue 4 and pzaprd to ecomperice ko the Alleadtion ner Agtewent 
again! Edward Moſeley Deviſee,the Etecuto; of Sir Ed- ducing Corte 
ward Moſeley the younger, upon the Equity. But aug ture, yet acting 
the Lady was not bound dy her agreement made vuring Co- ording tothe 
vertute, pet when after the death of her Pusband (he re- ere, * 
cetved the Arrears accozding to the Agreements and De. bound by it , 
cree, and 2 the Staffordſhire Joyntute attoming to 
the laſt Deed, (ht was now bound by what ſhe did being 
a Ultdow, and Sir Edward ſuruived having on his Oath 
clapmed thoſe Gzounds as Purchaſer, and not as Þeir to 
bis Bother, and thereby freed himſelf from the Debts of 
his Mother, he might not if he had been ſued by his Siſter 
have claimed other Eſtate. and contequentiy bis Truftee codly 
not, and therefoze the Siſter ought to have the power to any 
in the Deed, and ſatisfaan{on fog what ft ſhould coff her ta 
redeem, he having deviſed his Lands fo? ſattstaaion of his 
Debts, Legacies and Engagements. But the Bil of the 
Siſter was diſmiſt by the Lozd Chancelloz Finch, Hales and 
Vaughan Chet Juſtices concurring. Jt was on Conſtruc 
tion of the fit Articles, 


Papilion 


1 — . 


— 
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Papilion againſt Hir. 
On a Plca, 


H IX a Tinner in Cornwal atticled with Papilion tg 
ſell and deliver to him ſixteen Tun of Cyn free from 
all Cuſtoms and Duties, part of the pzice paid, the reg 
fecuredto be paid. Hix after the Cin was ſeized, foz that the 
Coynage had not been paſd, which by the Cuſtom of the 
Stannaries ts a Foxfeſture in caſe that the Tyn be (old be- 
loge Coynage paid 02 ſecured 3 and becauſe the Foxfeiture 
was bp Hix, Papilion ſued him to be relteved, be having co- 
venanted to deltver it Cuſtom free. 
The Lo Chancelloz diſmift the Bill. J will bzeak this 
The Tinner ar- Trade between the Tinners and the Merchants; tog by 
eclesto deliver this Trade the King is cozened and the Coynage Duty ſet. 
Tin tothe Mer- dom anſwered. The Tinner pays no Dutp, ſelling tothe 
— ab de. Perchant in (mall Ingots 3 and il it chance to be taken, he 
„ub ched AMS be did firſt pay the Copnage, and then puts it inte 
e ee OIL 
Merchant Pieten co , p 0 thee 
— to be telle - And all the reſt de tranſpozts and ſells in little pleces by 
ved, but is not, colour of Copning one o two Slabs. J will beak this 


for it bs in fr : 
— 


Ibe Lord Keeper Finch. 
Chamberlain againſt Chamberlain and others, 


ing poſſeſſed of Leaſes of 3000 l. yearly, and owtng 
ſeveral great Oebts, made his Mill, and made his ite 
Elizabeth his Erecutrir, who pzoved the CU!l, and paid the 
Debt as far as the Chattels Perſonal o Stock would 


reach, but no farther : And there being yet Debts unpatd 
above the value of the Leaſes, ſhe aſſents to a Bequeſt 
of the (aſd Leaſes made by the (atd John Chamberlain in 
bis ſa(d Tit, (viz.) to the ſatd Elizabeth fog her liſe, and 
after to John Chamberlain the eldeſt Son of the ſald John 
Chamberlain foz bts life, and after to the firſt Son of the 

| ſald 


SHeesss ESESESHESHOD 


T ÞE Caſe was, That Thomas Chamberlain Eſq, be- 
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ſuld John Chamberlain the Son, and the Þetrs Males of the 
firſt Son, after which aſſent Elizabeth dies, and leaves Mt. 
Crott her Erecutoz, who came to Article with the Plain- 
tiff co ſell the ſaid Leaſes to the Plaintiff to; 900 l. where- 
upon the Plaintiff exhibits his Bill againſt the Defendant 
John Chamberlain the Son, and Thomas Chamberlain the 
firſt Son of the laid John Chamberlain the Son, and Mr. 
Croft the Executoz, And now the queſtion was, Chether 
Debts being unpald at the time of the ſald aſſent, and no- 
thing able to make good the (aty Debts ſaving the ſaid 

Leaſes, the Leaſes might be Aﬀets in the Þands of Mr. Croft, 
ſo that he might ſell them to anſwer the (aid Debts, not- 
withſtanding the ſad aſſent ; Oz whether the (aſd bequeſt of 
the Leaſes were veſted in the Remainder, accozding to the 
ſatd deviſe by the aſſent, and could not be deveſted by the 
{ale of Croft the Executo}, 

and now the Lozd Keeper declared and decreed Croft to fes are Aſſets 
convey accozding to his ſaid Articles to the Plaintiff, and to pay Debts 
that the ſaid Leales ſhould be Aſers notwichſtanding the notwithſtanding 
afſent, And firft he relied on this Rule of Court, That an the aſſent of the 
Erecutoz ſhall not be fozced to pay Legatees until the Le. Executor to the 
gatees ſhall gtve Bond to refund in pzopoztion, oz in the 4*viſ of them. 
whole, foz the ſatisfaction of Debts if any do appear unſa- Legatees (hall 
tisfled. Pet the Legatee upon his Bill in the Court ſhall give Bond to re- 
refund, and this as well as where it is Legative in ſpecie, in caſe of 
as a bote, 02 a 10001. acually paid; foz the Legacies are dormant debts 
not due till the Debts be paid, and a Legacy being paid Te gun of 
remains as a Legacy in the Þands of a Legatee after pay» (que. > 
ment: And hence it is that a Legacy is not attachable by [L:cpicy not at- 
Fojeign Attachment, deing it may wozk a wong to the tachable by Fore 
Creditozs, who are thiro Perſons, and can have no bap in reign Attach- 
Court in that Suit to interplead. And foz this reaſon (f ment. 
an Jnfant Executos afſent, it is no good aſſent if there be Infant Executor 
not other Aſſets foz Debts, which the Common Law pzo- Ae to a Lev 
vides foz the ſecurity of Creditozs, much moze ſhall this Free of 3 
Court pzovide ta their ſecurity : But if after ſuch aſſent, Term after the 
John Chamberlain the Son had (old the Leaſes to a third aſſent of the Ex- 
Perſon bona fide, this had defeated the Creditozs, foz he ecutor (ells it 
had a good Citle in Law, and the Purchaſer ſhould not be #*- —4 rod 
pzeſudiced by this truſt foz the Creditozs. And in this Caſe Credit 
It was alſo ruled, that t an ETrecutoz make a Devaſtavit, Executor of an 
8 


and dle, his Erecutqm 1s liable to make good of the quan- gases, lable 


tum of the Devaſtavir to the Creditozs, if he hath made by the 


from the firſt Executo}, . 
L 1 _ Exccutor. 
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befoze the Execucoz ſhould pap the Legacy, and a Pꝛahitl. 
tion was pzayep, but dented, And in this Caſe becauſe it 
oppeared that the Deltudant Thomas Chamberlain wag not 
bozu at the time of the deceaſe of the ſald John Chamberlain 
the Gzandfather, nothing could veſt tn the ſaid Infant, and 
therefozs the whole Terms remained in the lald Defendant 
John Chamberlain; and foz this reaſou the Bill againſt the 
Jufant was diſmift, 
Note, This Hillary Cacation, alittle beſozg Michaclmg; 
Mortpagee for- Term, the Lom Keeper declared it ſhould be the Rue, 
fit (hall haveln- That a Kd92tgagee fozfeit Gould have Intereſt fo} bis In 
tcteſt for his lu Cereff, and (hould be onlp accountable ſo what Pots he 
terelt, ſhould recetve, and nat foz what be might have recetved, 
_ unleſs there were Fraud. 

Mortgagce al- And note, That it was always the Rule, That the Pot: 
ligning, . gagee alligning, the Aſſignee would babe Jntereſt dh the 
lignce (ball "+, Intereſt then due, and never was contradicted. but in Por 

Mere hen due ter BAD Hobarts Cale iu the time of the Lords Sbafrsbury, 
ed Note, The Lo Keeper ruled that a Plea of Outlowp 
Pra ſhaul u be put in without Dath, becauſe of the Avermens 


ry pot in wü x the (Dentities of Porſoug3 and ruled that a ic 
, q of the 
re Patviledge of Oxford ſhould be put in without Dath, be- 


tween Maſters aud Buſh, 24 October laſt, 


Note, A Caſe was cited, wherein it appeared that the 
Spiritual Court infied to have ſecurity to anſwer Deheg 
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Tanner alias Davis againſt Florence. April 29. 


m Hugh Smith Gzaudfather to the Delendant and 
H. S. 21 Jac. made a Leate by Judentuss to Arthur 
Tanner (04 ninety nine Pears, (f Arthur, Ehaabeth, 
and Thomas their Son, of either of them ſhould (@ * 
long le. In which was a Covenant from bim and bis 
Þeirs, That if Thomas died, Itving Arthur and Elizabech 


to makea new Leaſe fo? Years, if the and Mary her Dangh- 


ter ſhould fo long live, and tenders the 20 1 and furrenders 
the old Leaſc, and dteth, the (atd Mary, Sawmtuiffratrir af 
Arthur Tanner, being married to Davies, they ſue the De» 
fendant fo} a new Leaſe, charging that they had notice of 
the Leaſe, 21 Jac. and Covenant. { 

The Defendant (viz.) Florence makes Title as Join- 
tureſs by Conveyance made by the ſaid Sir Hugh foz va- 
luable conſideration, and of marriage to be had between 
Florence and William Son of Str Hugh, of the 
of Aſhborn, whereof the Lands in queſtton are parcel; in 
which there is a Covenant againſt Incumbzances, except 
Leaſes 02 Coples determinable on thzee luves, and on the 
ſatd William and Florence, and the Þeirs of William bp 
Florence. And the Defendants deny notice of the Leaſe 
(et fozth by the Plaintiff, oz 12 Covenant, but — 

2 re 
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there was no ſuch Leaſe oz Covenant, becauſe they habe a 
counterpart of a Leaſc of the (ame Land to the ſame Ar. 
thur Tanner fog ninety nine Pears, and determinable on 
the lame lives under the ſame Rent. In which counter 
part there is no (uch Covenant to renew, and other coun- 
terpart the Defendant never had, | 
The land This Caſe was heard by the Baſter of the Rolls, who 
bound by Cove» yecreed the Jointureſs, and the Defendant Sir Hugh, Þetc 
_— tothe Intall, to make the Leaſe. From which the Oelen. 
dants appealed to the Lord Keeper, who. heard the Caule 
this 19th dap of April, and affirmcd the Decree. 
Exception of Fo it was lald, that it was a real Covenant that bound 
Leaſes for thiee the Aﬀignee at Common Law z which the Lord Keeper alla 
lives: lu "ne «f affirmen, But was much dented. by the Councel of the ap. 
thoſe chere is a pellant. oz the Caſe of a Covenant to repair is nothing 
Covenant doe Ihe, top there it concerns the Land during the old Leaſe if 
201. Its halle being, this a newLeaſe. 
implied,tor they Lord Keeper. The exception of Leaſes, ut ſupra, gabe 
ought to ſec the notice of fozmer Leaſes, and therefoze pou muſt take notice 
Covcuants, Of theCovegants in them. 
Jt was anſwered thereto, that the Exception is a Gene- 
rality, not particular of this Leaſe, and is but fo} thier 
lives; but this in effect is foz four lives. And it might ag 
well be good foz five oz ſix lives, oz of the Inheritance; and 
the courſe in Purchaſes ts to take ſuch general Covenants; 
As in this Caſe when a Manna is ſold, it is not uſual to 
peruſe all Counterpartsz and many times they are wan- 
ting, and then it will make it very difficult coſell a Manna; 


ſers without notice, the fozmer Lealcs may anſwer foz that, 
&c. Lord Keeper decreed it. 


DE 


in the ceaeſt Country. And if the Appellants are Purcha - 
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Anonymus July 11. 


be Plaiutitt e 
chaſe Lands foz them, and treated with the De. er Leaſe of 
fendant, who affirmed that the Lands were 2501. _ at ſuch a 
per annum value, and offered to take a Leale at n d Nen 

that rate fs fourteen Pears; and div toke tt, and ſecured wy, and ang 

the Kent by Lands of lives worth 601. per annum, but paid collateral Pty 
not the Rent foz five Years. Clhereupon d Re-entry was ty for the pays 
made accozving to a Condition in rhe Leaſe, And the Lands ment of the 
ſo entred into poſſeſſed foz divers Pears. The Uenday Rent and a Re- 
could have no Rellef, againſt the collateral unleſs Ve. 

n of the Arrears of the 2501. per annum dut 1," — 

foze the Re-entry as well as after the Re-entrp. Ede again& the col- 

Lands ſold being wozth but 1501. per annum. lateral ſecurity 

without 


7 
Dowdſwel againſt Dowdſwel. June 15. — the Ar- 


12 B{ll was to haue certain Surrenders made, but Lord of a Maa- 
not ingrofled, to be made up and ingroſſen. The nor cannot de- 
Plaintiff and Defendant were Bzothers z and in this Caſe due 4 Truſt of 
agreed by the Lord Keeper, that the Father being Lord of ©2P1holds 
the Manno could not declare the Truſts of Copyhoing Pen d bs 
granted to his Son, tho he took the Pzofits always by their 
conſent, Eadem die decreed between Holford & - - - + - 


9 


1 
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Wright againſt Coxon. June 17. 
Plea of Account N Account tated, and a Ballance thereon made 
liated, over-1ul- bbereby zo wos due to the Defendants Teſtatgy, 
led though the 1]Haingi reeitey the Delt by the Account, and 
Detendant but cobenanted to pap to the Teſtatoz, and now ſued to be re. 
an Executvr, Heved, ſuppoſing that 2001. to be mentioned in the dt. 
ſtated by che count, and whereyiich be was thereby charged, and that 
Teitator. tho he was once charged therewſth, yet at the time of the 
Account he was not, becauſe when he came home he founy 
that bis Servant had palu che 2001. to the Defendants 
Teſtatoz, and that it was ſo entred in bis Account Book, 
but whey be made the Accounthe had not dis Books, 
The Defendant by way of 
Account, and the Ballance thereof ſecured by CAriting 
under Hand and Seal; and that he being bur an Erecutoz, 
knev} not how to account; and ſet fozth, that he belteved 
th-.t his Teſtato} upon his Accounts delivered up his Notes 
aud Goucbets, and that no ſtated Account could, ſtand in 

Court, ff this 02 that paxticular ot it could be queſtioned, 
"_ quan- P hou Keeper out · tuled the Plea, and cited Back! 
ebe ee. and Squires Caſe : But to pzoceen no farther than Auſker, 
ed no faber withaut leave of the Court. 

than Anſwer 


1 Fowle againft Green. June 17. 


Helrs (hall join J. S. keiſed in Fee debileth the Lands to his Executau to 

in ſal forDebty, J (ell, and pay Debts. The Þett ſhall be compelled ta 
foln in the (ale. And the Lord Keeper Cath, it wag (0 tuled 
in Patilament. 8 


| Terrel agatnſt Page. 


All my Edate in 
» Will paticth a 
Fee, 


Deviſe of divers Legacies in Money; and then a 
Devile foltowed of Lands. Alt the reft and reſidue 
of mp Penep, Goods and Chattels, and other Eſtate 
whatſoever, J gibe eo J. S. whom J make my Execute), he 


—— Lands. Decreed by the Lord Keeper that the 
other Lands do paſs. | 


D 


eq ſalch, It was a flated 
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Smith aga:nſt Aſhton, November 15. 
J. power to charge the Lands ſo canveied, with 500 l. 

by Deed 0} CA in CUriting under his Band and 
. This Conveyance was. voluntary, and without 
valuable conſlngration, and aſter by hig lad cut in weg 
ig, not lealed, veviſen the 5001. ta big. yaunger Chilizen, 
iu whoſe right the Bul id exh(bited againſt bis San and 


to have be 500 1, 
ve Defennqut inſiſted, 


Against which the Touncel fo; ted, 
that the Law was agatuſt the Plaine! ; and both Parties 
clalaing under d voluntary Settlement, and the 


coufideratiqn, ( viz.) Natural Aſſeqion, therefoze be 
hath the Law an bis (ide ought not 5g, bs charged ta 
younger Children, 


The Lozd Keeper took time to deliberate, and now 95 


cteeꝭ the 300 L. tha the ul was nut under Deal, and thy 
power nat legally purſued, Ve cited Prince aud Chandlers 
Cale, Decreed by the Lord Egerton, where there mas a 
1 ta 3 328 on 1225 ta (and ſeiſed to 

, O8c er atio Natural Aﬀection, and eaſe 
was fo2 pzoviſion foz younger Children, OI 


Decreed 


8. ſetzed of Lands in two Counties, conbeled part power not pur- 
to the uſe of Himſelf fox life, with Remainder, and ſucd decreed. 


— 0 
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Power not obs 
ſerved in Cir dad 


Lands in Vorkſhire, (which by the ſame Conveya 


4 


Decreed good againſt the peir, foz two Reaſons, iſt. 
Foz that the Tam was not then adjudged in Mildmays Cafe, 
2d. Becauſe the Son did clatm by the (ame Conveyance by 
' which the Power was limited. S0 17 June, 8 Car, the 
Jointure of the Counteſs of Oxford decreed good, where 
the Power was not purſued; pet only part of het Jointure 
depended on the queſtion. 

Fo be tpat reſerveth ſuch a Power under Circumſtanceg, 
they are but Cauttons that another might not de 
0} made without him, The ſibſtantial pare is to do the 
thing, and therefoze where it is clear and indubitable, the 
neglea of the Circumſtances ſhall not avold the Ac in Equi. 
ty; poſſiblp when from home oz ſick he remembyed not the 
circumſtance of his Power; and the Powers of this kind 
bave a favourable conſtruction in Law, and not reſembled 
to Conditions, which are ſtrialy expoundedz foz a Power 
of this kind map be executed by part, and extina in part, 
and ſtand fot the reſt ; but a Purchaſer ſhall defend himſelf 
in ſuch Caſe, but with difference, though not executed ac- 
coming tothe Circumſtances; fo} if he hath notice (quzre 
if he meant of the Oziginal Convepance only, o; of the il 
txecuted Eſtate) he purchaſeth at his own peril. 


Smith againſt Aſhton. November 15. 


Alph the Gzandfather of the Defendant, an Jnfant, 
by deed, 01 Mill under Seal, to * 
nee 


ſ\ntatled on the Þeirs Pales) with Montes, not erceed- 
ing 5001. pe (ent Notes in Crtting to J. S. to draw 
a Conveyance to Feoffees, but with Blanks fo} their 


ymondſly, with 15001. Poztions fo younger Childzen ; 
and ff they ſufficed not fo 15001. to charge the Vork 
ſhire Lands with what was defictent. Deeds were pe 
pared of Convepances accozdingly, and ingroſſed, but be- 
foze they were ſealed oz Mames of Feoffees inſerted, he 
Bied. Richard his Son and Peir, Father of one of the 
Defendants upon Marriage with Beatrix, and 500 l. Pop 
tion, (etled the Copyhold Lands on Beatrix, with an Intall 
to the ÞPetrs Pales of that Marriage, and dies. The 
Vllt is by the younger Children fo} their Poztions, * 


, thereby to charge Lands in Cheſhire, called 


—— a — 934 — — — — — — — — — — —— „ 


Tam. Mich. 27 Car. II in | Cane. 265 


— j 


no other lubſtance, noz e contra, Beatrix and her Son anp 
at preſent, it the Plaintiff prevail, 

The Bill charged the Notes in Uriting to be the laſt 
will of Ralph the Gzandfather, but no mentton in the 
Notes of any Reference of a Will, but a Conveyance, 
and a Conveyance pzepared, but no Will. | 

On the fi:|> Þearing direction was given fo2 a Trial at 
Law, whether the Motes were part of the laſt Will of 
Ralph, and a Cerdic paſſed, that they were, 

The Caufe coming again to be heard, the Ehancello2 
took time to adviſe, and now decreed the Cheſhire Lands 
to be (old fo} payment of the Poztfong, and immediate 
poſſeſl on thereof to the younger Chtldzen, and the Jnfant 
to be charged out of the Vorkſhire Lands ſo far as 500 |. if 
the Cheſhire Lands ſuſficed not by ſale, 

1, Note, This was Oecreed, though the power of 
charging, was not obſerved in the Circumſtance. 

2. Note, A Will, and no Criting, mentfons it to be 
ſo. 


Anonymus. November 25. 


Erecutoz tempozary, and after B. to be SUNG, 

A. pzoved the Will, his Erecutozſhip cealed. B. Executor Tem- 
might fue without other Pꝛabate of the Will by htm, dy the P. | 
Opiniou of the Lord Keeper. And the Cauſe pꝛaceeded 
accozvingly to a Dectee of an Account, | 


Bullock againſt Knight. 


Ullock fo} a Marriage ta be han between Henry 

his Son, and Bridget the Daughter of Knight ; 

auo bring poſſeſſed of a Leaſe of one thouſand Pears, ar- 
ticled to ſettle thoſe Lands in conſlteration thereof, to 
the uſe and in truſt fo2 himſelf till the Marriage, and 
after the Yarriage to the uſe of himſelf fa life, and after 
his death to Henry ko; his life, and after to the uſe of 
Bridget fo2 her life, and after their deaths to the uſe of 
the Jſſue of their two Bodies to be begotten, accozding 
to the deſcent of Lands ſo tntatled, The Marriage being 
had, the Leaſe was aſſigned to thoſe uſes. Then the 


DP m Father 
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Father being dead, Henry the Pusband grauted his Inte. 
reſt over and dieth, Bridger ſurviveth and dieth. Thy 
Defendant takes Abminiſtration of Bridget. Bullock the 
Father was dead at ſuch a time as Henry made his Ozant. 
The Aſſignee ſueth foz the benefic of the Truſt. And the 
diſpute on Plea and Demurrer was, to which the benege 
of the Truſt belonged? There is no Jſſue living ; but gg 
J take it there was Jſlue bozn, but dead. And the Plain 
tif made Title as Admtniſtrato} alſo to the Iſſue. | 

Truſt ofa Tem Flr, Sir John King fox the Plaintiff obſeged, Chat 

tr a Fame Con the Truſt of a 1 erm limited to a Feme Covert was diſpoſa- 

_ ble by the Husband, and did bind the Clife foz the Truſt , 
tod the Truſt of a Term ſhall be of the ſame nature as the 
Term is. 

Lord Keeper. TJ ſhould not doubt if a Feme have the 
Truil of a Term fo} Pears, and marrieth, but to decree it 
to the Allenee of the Husband (fed quære il to the Altener; 
but it leems it muſt be to execute the Decree to the Hul. 
band, and then the Husband may alten; but the Lord 
Keeper (atd as befoze) CUhen a Term is ſettled fo} the 
Maintenance and Jointure of the CUlife, the Husband 
ſhall never bind the lte by bis Altenation, | 

Mofa Tam 2dly. Jt was debated, Whether the Truſt Umited to 
40 luc, the Iſſue were here in nature of a Limitation, o; by wap 
of Purchaſe, (ſo as the Jſſue bon had then an Jnteref 
_— in him? Foz the Ates Admtnitratoz could have no 

Ic. 

Jr was pzeſt to be a Limitation, not a Purchaſe, the 
rather fo theſe wozvs, Jn courſe of deſcent, 

Lord Keeper. An uſe to the Husband and Wife, and 
after to their Iſſue, they then having none, 18 all one as if 
limited to them and the Þeirs of their Bodies; and the 
Iſſue takes nothing as a Purchaſoz. 

_ Pet then it was objected by Sir John King, that 
the Husband map alten his part 3 but it was not to my 
intention (ully enough pꝛeſt that here the Articles were made 
befoze the Barriage, and conſequently they took dy diu 


| 
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ded motetles. | 
The Lord Kceper ruled the Plea good. be 

x 
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Jefferſon againſt Dawſon. * 
On a Plea. 


Jarchaſer of Lands incumbyed with a Statute, pur. Purchaſe pro- 
chaſeth in a pzecedent Statute, having no notice of tected. 
the firſt Statute. ; 
Lord Keeper. N he had notice of the ſecond Statute 
befoze he was dipt in the Purchaſe, be ſhall defend him 
tf by the firſt Statute, whether the lame were paid off 
oz no; if he can at Law do it, Equity (hall not help 


him. 


Anonymus. 
2 deviſed his Þouſes in Sepulchres Pariſh to St John's Deyiſe void by 
Colledge, he being Tenant in Capite, and the Coz- miſnoſmer of 
pozation milnamed, which was a vold Oevtle as to paſs Corporation, 
the Lands, and ſo on fozmer Pꝛoceedings certified by the ſupplled in — 
Opinton of the Judges, | na af 
The Lord Keeper notwithſtanding decreed it a good ap Charitable Uſe 
pointment foz a Charitable Uſe, within the Stat. of 43 Eliz. ; 
But then it was obſeged, that if ſo, yet then the Pio⸗ 
ceſs and Method appointed by the Statute ought to be held, 
(viz. ) 4 Commiſſion and Jnquiſitſon,, and Decree by 
Commiſſioners, and ſo to come at laſt to a final Decree 
by the Lord Chancellor oz Lord Keeper, but not to ſue by 
o_ EK in this Caſe. OC 
tt ceper decreed t harity, th be- Relief upon the 
loze the Statute no (uch Decree could have been — Statute of Chas 
Then the Defendants claiming not only as Þeirs at Law, table Us by 
but by a Title paramount the Deviſor, Jt was decreed Orisina! Bill 
againſt him as to any Title under the Dcviſor, but not 
againſt the other Title. 
But it was farther decreed, that at any Trial at Law Referred to 
he ſhould not inſiſt 0} give in evidence the invalldity of the Law, and orders 
* pd ed, That the Des 
e {Nolecutozs fo} the Charity bzought an Ag fendant do not 
Law tn the Common Pleas, — made Title — um on a Tito 
Deviſe 3 the Council foz the Defendant not being infozm, © by he 


ed befoze of the Decree, inſiſted that the Decree was vold. init SN = 


Mm CUbere- 
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Wihereupon the Platntiff read the Decrec, and the Plain. 
tiff was non-ſutted; and then moved the Court of Chance. 
ry fo} a Commitment of the Defendant and eſtabliſhment 
of the Poſſeſſion, which wag ozdered, niſi cauſa. 
| Fo} cauſe it was wen, That the Trial was voluntary, 
and the Court had ozvered no Trial, and the Defendants 
Councel were not appziſed that the Defendants had been 
ſerved with the Decrec, and wete willing to go to a new 
Trial on the other Title, and paved farther time to ſhem 
— becauſe of the choztnels of the time given to ſhew 
cauſe- 
Lord Keeper, Pou labour to get an Appeal to the King, 
and ſo to delay 5 Let the Dzver ſtand, 


- Clifford againſt Asblcy, and others. 


Fine and Non Eorge Low the Father being indebted 30001. (0) 
claim bus a Piofits of Lands which be received, by bis (C1! 
Trult, deviſed, that if bis Perſonal Eſtate fell ſhozt, that his own 
Lands in the Counties of Wilts, Hereford and Lincoln 
ſhould be liable to make ſatisfaction. There was a Decree 
againſt George Low the Son fo} ſatisfanion out of the 
Lands, and he being dead, a Subpcena in the nature of a 
Scire facias is bjought againſt the Defendant ag Tenant. 
And all the Defendants but Asbley, as Tenants of the 
Lands to George Low, plead inter alia, that they are ſebe. 
ral Purchaſers foz a valuable conſideration by Fine with 
Pꝛociamation, after a Decree and Non claim, without 
notice. And whether this was a good Bar was the quel 

on, and long debated. | 
Jenes 14 Car. Lord Keeper. 1. A Fine with Pꝛoclamation and Non- 
claim will bar a Truſt, and ſo it was reſolved in the Er- 


chequer. 
Entry on te 2. And an Entry on the Land by a Ceſtui que truſt, is no 
Land by a ceſtui ſullicient claim, but it muſt be by Subpœna. 
que rruſt is no. 3. But there is a Decree which ts moze than a Truſt. 
lala leut claim: nd put caſe that a Man have a Judgment on Debt at the 
Common Law, on which be map have an Elegit. The 
Defendant after Judgment aliens the Lands by Fine and 
Pyoclamation, and fibe Pears paſs; the Plaintiff may 
have a Scire facias and Elegit; and why not? So here J 
anſwet, That in cale of a Statute, 0} ** — 
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Plaintiff o: Cogulzee had no Intereſt in the Land; foy it 
he teleaſc all his Right to the Land, pet de may ſue. Execu- 
tan on the Land. | 

Much was ſatd on the other Ide touching the tnconve- 
nlency and ul conſequence on the one hand how dangerous 
it would be lo: Purchaſers, and how much the Statute af 
Fines would be weakued 3 on the other nde, how Decrces 
would be weakened. | | 

The Lord Keeper took time to adviſe. 

But Asbleys lea was allowep, becauſe as to the Lands, 
viz. Fiſherton Anger which he clatmed, George Low Pattp 
to the Fine was but Tenant fn Tail, the Rematnder aver 
to his Bzother, under whom Asbley claimed by Fine with- 
out notice of the Truſt gz Decree. | 


Man againſt Cob. 7 


Toe Plaintifk Low of the Manno of Finchley pie. T.nure and 
tends htmſelf Lord, and ſetfed of Rents of the n- Seifn of Rent 
danrs ag Tenants of the Freehold. A Trial birected and adniicced at 2 
found fo2 the Plaintiff, and decreed that the Tenure and Trial. 
Sciſin be admitted without farther Trial. | | 

Lord Keeper. Tenants uſe their Landlozds badly now. 


Anonymus. 


be Jnhabitants of Sutton Coficld were ſncoppozateb e 
by H. 8. and the Manor and Park granted to them in Warden and 
Fee, by the name of the Marden and Aſſiſtants, and the Agitancs for 
Gant was made to them; and it appeared by the Gzant, benefit of the 
that the lame was foz the benefit of the Inhabitants foz Inhabicancs, 
eaſe of Taxes, and _ of the _ — 
A Suit was in the Star Chamber touching mill ren 
ment and encloſing the Lands, whereby the — lnhabicands. 
were p2cjudicedz and there decreed that no farther Enclo- 
ſure ſhould be made without conſent of the majoz part of 
the Inhabltants. | 
In King Charles the Firſts time ſome of the pyincipal of 
the Inhabitants, Mr.Pudicy and others took a new Charter, 
caving out the Inhabitants ; and now the Carden and 
twenty thtee moze made Leaſes, and Jncloſures without 
 coulſent of the maſo} part. And the Plaintiff an Jnhabi- 
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Andtbe Lord Keeper decreed againſt the new Leaſes and 
Incloſures, and that no ſuch ſhould be without conſent of 
the majo} part. And on Rehearing confirmed this Decree; 

oz tho the Adminiſtration was in the twenty four, pet the 
Benefit was foz the Inhabitants in general; But it wag 
peſſed much that the twenty four were the Copozation, 
and the Jntereſt in them, and they might alten the Eſtate, 
and a fortiori Leaſe and Incloſe; and it would byeed con- 
tention and conſuſton it that the Multitude muſt inter- 


* oy S 


Anonymus. December 14. 


”TÞE Lord Keeper was moved touching a Statute loſt 
— — to have it certified ; and two Pꝛeũdents were ſhewn, 
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Corniſh againſt Mew. January 28. 


Orniſh ſeiſed in Fee deviſed Lands to A. fo © 
{ | Remainder to B. in Fee. The Lands were 4 — Ditlerence be- 


the Deviſe moztgaged in Fee foz 1001. and the cen che Heir 

made A. Executoz, andleft Aſſets enough to pap b a Wortes 

the Debrs whlch B. tn Remainder pzoped it might go to the being eve. 

payment of the Poxtgage, as in Caſe of the Þetr, who u aces anda 

ſhould be relieved upon the perſonal Eſtate in ſuch Caſe, Deviſee in ſuch 

But the Court took a difference; there indeed the Heir Caſe. 

fo2 life ſhould be decreed one third, and decreed one 3. 
22 thirds, to redeem. ro. — 
he lame dap another Cale, where a Joyntreſs — 
Land moztgaged, between Bertue and Sele — —— — 2 8 


the 40pntre(s paping the Mangage, ſhe ſhould hold over till A Joyntreß pay 
off a Mort; 


ſhe and her Executoz ſhould be repaid with Intereſt. ing 
gage, decreed to 
hold over tillſhe 
be latizhed 


Brown 
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Brown againſt Vermuden. February. 


Otre a Partſh is ſued, and four named to defend, 
and a Dette againſt them, one who claims under 
none of the four, conteſts the Decree. 
Brown, Vicar of Worlelworth, ſued a Scirc Facias and by 
Subpcena to have Execution of a Decree had by and on the 
behalt of one Carrier, his Pꝛedeceſloz fo; the tenth Dick 
of Lead-Oar in the Pariſh, at the charge and labour of the 
Miners there (viz ) the Clicar to pay one penny a Dick, 
Carrier his ]dzedeceſſo2 ſued divers Miners there, ground. 
ing bis Suit by Þzeſcription. Four [Perſons were named 
by the Miners to defend the Butt foz them, and a Decree 
paſſed againſt the four, foz Carrier and his Ducceſſozs, that 
the Defendants and all the Ptners ſhould pay, Vermu. 
den, who owned and wought a Mine there being ſerved, 
appeared and inſiſted that he is not bound by the Decree, 
fo? that he was not party 02 pzivp, no2 clatmed under any 
who was; and it he ſhould be bound, then the Parſon ought 
to be bound, if the Decree had been againſt the Parſon, 
which could not; becauſe the Parſon noz Ordinary were no 
Parties, and the Dctendant could have no Bill of Review 
of it it it be erroneous, and therefoze ought not to be bound 
Where a Pariſh The Lord Chancellor. 1. It the Defendant Could not 
is (ved, four be bound, Oults of this nature, as tn caſe of Tncloſures, 
moved to de- Suit againſt the Jnhabitants fo} Suit to a ill, and the 
tend, and a De lie, would be infinite, and (mpoſſible to be ended. And 
de gaht detlared, that the Defendant, though no Party noz pubp, 


them, one who 


(lain under pet be mar bave a Bill of Review, becauſe he (s grieven | 


in me of the tour by the Decree. 
concells the Ue- 2lly . The Deſendant inſiſted on the Juriodiaion of the 
ccc. Duchy Court, the Pariſh being part of the Dutchy, and 
| the King had Cap. and Lat. as in Right of a Dutchy, and 
a Court of Revenue, | 
The Chancellor. It is within the County Palatine; 
this Court map hold Plea of Lands in the Dutchy. 
zdly. The Court who made the Decree held the 1d. per 
Dick too little, and ozdered a Commiſſon to ſettle ſome 
moze reaſonable recompence to the Piners, which never 
was executed. Non allocatur. 


4 Sit 
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** Sir John Heath wag Tenant in Common with Ver- 


muclen, who ought not to be pzolecuted alone. But the 


Detenvant notwitſtanding was ruled to pertea his Anſwer 

to the Interragatones. 
The Lom Chancelloz, The Queſtion is, CUhether the 

Decree while it ſtands ſhould be obeyed, not whether it be 


well made: 


1 againſt Hawkes, February 11. 


Awkes fn his Purchaſe had Notice of the Plaintiffs g net dor an 
Annuity, fo2 it was excepted in his Deed of Pur - Annuity againit 


chaſe, which contained part of the Lands charged, and a Purchaſor. 


divers other Lands. After Hawkes ſold the other Lande 
not charged, and alſo ſome few Acres of the Land charged 
by general ((02ds, and deſired the Plaintiff and her Þuſ- 
band to jopn in a Fine tothe perſon who bought them, and 
was aſſured by Hawkes, that the ſame would not peefudtce 
her tn the Lands letled on her: But this was pzoved bp 
one witnels only, and his Depoſitions uncertain as to the 
particulars. 

Allo it was p2oved, that another perſon had alſo bought, 
and was in poſſeſſion of thee Acres of Land charged, 
and was na Party to the Bill; and that no Relief 
ought to be in Equity, becauſe the Extiugulſhment of the 
Rent being a Rent Charge was by the Platntiffs own 
da by a Fine. And however Hawkes could not be charged, 
there being no Appoztiment to be made, the Tenant of the 
thee Acres being no Party to the Bill. 

The Lozd Chancelloz. Here was no conſideration fo2 
the Rent, and no Agreement to ertinguiſh it; and when the 
Land was ſold, ft was (old fog 800 l. of which 7001. was 
pald to Hawkes. The C(Ulidow was circumvented, and 
decreed Relief againſt Hawkes, 


Richardſon again/t Louther. February 12. 


Rent Charge 
not extinguiſh- 
ed. 


3 Erhibits of CUlzitings were given in it at a Alteration of 
\_ Commiſſion foz Examination of {Uitneſſes. The Exhibits after 
Ortendant (uggeſted that the Exhibits were altered and in. Commiſſion. 


tetuned (Ince the Commiſſion executed, and payed a Com. 
miſſion to examine that Point. 


Nn Odjection. 


＋6— 
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When the Party Objoction. When the Party hath a Commiſſioner Des 
hath a Com- Cent, he can never examine new Jnterrogatozies by Com. 
milſioncr pre- miſſion. | 
ſet, he cm ne- Reſp. True as to the Merits. But this hath happney 
te oz. INCe, and not examined to by the Commiſſioner, not be. 
4 — ing then in being. 

on, Object. Vom could the Defendant know this, but by dul. 
the Merit. COverp of his Commiſſtoner, who ought not to diſcover the 

Examination? 
But yet the Lozd Chancelloz ozvered a Commiſſion, 


Taylor againſi Dcbar, Cc. February 24. 


Purchaſer of the Crown Lands in the time of the 
| {ate (lars, ſells part to the Plaintiff, and covenants 
with Covevant fg make further aſſurance. Ve on the King's Reftitution 


A bad Title fold 


for turther g Loh 300 |. had a Leaſe foz pears made to bim under the 
terwards the Hing s Title. The Decree was, he ſhould aſſign his Term 
Vendor purcha- in the part he (old, 
— good 

idle. 
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CANCELLARIA. 


— 


Anonymus. April 30. 


Creditoꝛ offered Pꝛoot of his Debt to the Com proof of a Cres 
miſſioners of Bankrupt, which they diſallowed. dicors Debt 
Diſtribution was not pet made. Jt was alledged diſallowed by 
that the Pꝛoot was ſuffictent, and moved that Commiſſioners, 
the Lozd Chancelloz would be attended by both ſides to hear ide Court wil 
and give Oꝛder therein. hear the proof. 
The Lozd Chancelloz, Mbp ſhould J not leave it to the 
Courſe the Statute hath pzovided ? Jf (t be granted in 
one, it will be asked on all Caſes» Pet at laſt it was o- 
dered. , 


Whitton againſt Lloyd. May 1. 


. Deviſeth dis Lands to his Erecutozs towards pay- 
ment of his Debts and Legactes, 

The Lozd Chancelloz. Debts muſt be paid befoze Le. Debes before Le- 
gacies: And decreed his Debts to be fully pald befoze his where 
Legacies, and took a difference between ſuch appointment Lands are de- 
made by Conveyance, and by CUill. viled. 


Nn 2 Waller 


; Term. Paſch. 28 Car. II. in Canc, © 


Wallcr againſt Dalt. May 1. 
ae # Gentleman und two othery jm. 


Wis to nan sc l. Willy im. 
itrfhire who (poke to Dalt a Sftkman, . 
e 
„ Wilt 0} 2 
—— Sa ond dl js, and paid <q 
| be never treated with the 
Pal: gg on Oath that he ever treated about 
Loan of Pony, and depoſed the Silks to be of 500 l. 
"Degeedquiy 300 |. F alk Interet) 
et uære 
and Roltef again the Delenvont quoad teſid. 


| i DE 


__— 
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CANCELLARIA 


Bulſtrode againſt Lechmore. June 4. 


p E Bill was to diſcover an ancient Deed of In- nent of 
rf fuppſeptobe in th Defendants hands,and — 
that he had peruted it, and that in diſcourſe be had Councelice, he 
ackowledged ſich Deed and other Ice Charges. ſhall not be put 
The Defendant ſafth by Plea, that he was a Counſeſioz to , = 
with A. B. That on a Reference between the Parties, it 
was agreed that nothing that paſſed then, be made 
uſe of on either ide, oz be diſcloſed, 
The Lo Chantefloꝝ ozvered that what the Defendant 
knew only as Counceiloz, 0z under ſachContrac of filence, 
he (ould not de put to auſwer, 


Ly 


Moor ageinft Nagrave. June 9. 


Legatee of @ Term ſued fox it, but made not the fegte of « 
Erxecuto} Party, and therefoze the Bill was not good Term ſues, and 


though the Erecuteꝛ to the Legacy was allevged in the Bill the Executor no 
to canſent dy the Plaintiff Aſſignee of the Legacp- 1 good, 


that the Kxecu- 
tot had aſſented. 


Salisbury 


_ ys... et 
— — —_ Or I » 


— 


n 


Salisbury againſt Baggot. June 2 3. 


Sir Will. Jone's Pon ot ' Queſtions, which aroſe in the Caſe, 
Rep. 416, A tome uf ibqut the operatton of a Fine with Pyo- 
n and Monc 


ok which the Loꝛd Chan- 
cello; having beard the Cauſe ſeveral days, took time to ad. 
viſe, and now np 1s be Opinion at large. 

The Bll was t Articles made on good and valug- 
ble conſideration ſixty years befoze decreed, by Which the 
Lands in Queſtion were ta de ſetled on A. the Father foz 


life, Remainder in Tall to bim whoſe Son and Peir the 


N Ke the akd/Nohctatal, which 


Fine and Non- @The 


claim. the Plaintiff would inter alia avotd by Jnfancy of bimſelf 
and of his Father, and of Entry made by himſelf within 
five years after the death of A. who was Tenant fo? life, 
The Lozd Chancelloz in ſeveral other Points touching 
Notice, &c. was of Opinion fog the Plaintiff, but viſmil 
the BM on Conſideration of the Fine. 
Fine and Non- 1. That a Fine and Nonclaini dars all Truſts and E- 
claim bars Equi. Quit p. ud {0 it was reſolved by all the Jugdes between Cary 
ty and T and er Thomas Thynn, where the Equity was of a pzanice 
j. e where the in gaining a Convepance of Lands, and lnce reſolved in 
Lands only are the Exchequer, where à Truſt was darred,. elſe no Pan 
charged. But could know when he was ſure of an Inheritance : But this 
II (is on two differences : | 
relpec of the , ft. bete the Equity chargeththe Lands as in the afoze- 
perſon it bars lald Caſes, there the Fine barg; but where it chargeth the 
not, perſon in reſpect of the Lands it doth not bar, as tu the Logo 
Knowl's-Caſe, wherein a Fine and Nonclaim barred not. 
That Fine can Adly. I the Equity 02 Truft be created by the Fine, that 
never bar the Fine ſhall never bar the Equity which it created. But 
Tqule or Trult the Objection that there is a Claim within the five years 
which itcre«tes. of the death of the Tenant foz life, by the Iſſue in tall, 
Claim of = belps not, in reſpec. of the manner of Claim ; fo2 the 
dune = no Tlaim is to be of an Equity which can be made no other 
otherwiſe but by Wap but by Subpœna. Jn Caſes of lawful Entry oz Agton 
Sabana. Equity makes not an Entry lawful. Eutey of an Iſſue 
| after Dilcontinuance is no Claim, but it muſt be by For 
medon; the Statute hath taken away the Clatm at Com. 
mon Law ſub pede Fins. 


2. Tie 
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1. The Claim in Equity in this Caſe (s to have an Af- 
ſutance a Convepance made, which the Father ofthe Platt» 
tif might have ſucd foz, being long ago, and that being 
veſted in the Father, bis Monclaſm thereto ſhafl bar hts 
Son the Plaintiff, But it the Convepance had been made, 
then che Entrp of the Plaintiff had been a good Claim to 
avoid the Fine, foz no Man ſhall be enfozced ta take ad- 
vantage of a Fozfeiture. Jt is time enough (oz Him in 
Acemainder to enter after the death of Tenant to? life, 
But here is no Title to the Lands, but an Equity to have 
the Conveyance of the Lands letled on a Leale fo? life, 
the Remainder in tall. 

Quzre. I the Party, who (ould make the Settle- 
ment, chould die without Deir, oz the like ? and Quzre, Jf 
one be entitled to have the Land conveyed, have not a Ci. 
tle to the Land in Equitp ? 


Clotworthy again/# Melliſh. June. 


ea to part, and Demugged to part ; the Plea over · A Pic and three 
ruled, Then the DefeMnt anſwered, and that be- inſufficient Ant- 
ing inſufficient he put in another Anſwer, and that repozted wers,whether to 
inſufficient, he put in a fourth Anſwer : If the firſt be ac Þ<<xamined on 
counted one. Interrogatories. 
The Lozy Chancelloz did not commit him to be examt- 
ned on Interrogatoꝛtes. | 


Cavendiſh againft ******* 


Atters in difference referred by Conſent and ©2der No Relief & 

of the Court to yz. Birch and two others, oz anp gainitan Award 
two of them. Two made the Award, and now Erteptions mn de without 
were taken to the Award on the one Ude, and the other ſive Oden of Court 
moved it might be decreed, 1 * 
The Loz Chancellozg. It the Parties without the — Au- 
Court refer the differences, they chule their own Judges ; chority, &. for 
and this Court relteveth not againſt the Award, unleſs it there the Parties 
be in a Caſe of Cozruption, erceeding Authozity, 02 the chuſe their own 
like. But when a Reference by Conſent and Oper of Judges; but i 
Court, if it appear unequitable, this Court will not decree N Co" and 
lt. And accoꝛdingiy in this Cauſe ſet aſide the Award and; @ 11 be ſer a- 
Bond of Submiſſion. The reaſon was, becauſe it con- gde if unequl- 


Cerned cable. 
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Award that lc terned an Jnfant, to whom 450 l. was awarded ; and that 
(hall procure the Bond ſhould be given by the Guardian, that the Jnfant 
Iutant coconvey ſhould at his (ull age convey the Lands in Quſtton, which 
when at Age, 19 not reaſonable ; foz he map dye 3 07 if he live to age, 
ſet alide, becaule refuſe to convey ; (0 it ts not mutual. 

uncalunable, The Lozd Chancelloz alſo ſatd, De would never decree 


The Court will 


decrce no award Al Award which ſhould bind an Inkant. 


to bind an li- 
laut. 


Popham againſt Sir John Hobert, Nephew of 
Sir John Hobert deceaſed 


PE Caſe was, Sir John Hobert had two Daugh- 
| ters, Dorothy (married in his life time to Sir John 
Lands (etled in Hele, whoſe Ozanchild and Þetr the Plaintiff married) 
Fee on Trult, to und — — And having ſuch Tſſue, ſettled divers Lands 
fell ſo much as in Norfolk on Truſt lu Fee, that thep and the Survivo} 
the Truttc*s of them within two years after his deceaſe ſhould ſell, as 
aps _ "« thep ſhould think fit, and that the Ponies raiſed by Sale, 
Dells nd Lega- and the Pyofits in the megg-time ſhould be (mployed to. 
cies, and the wat ds payment of his and Legacies that ſhould be 
Overplus to his left unpatd by bis Executozs ; and the Dverplus, after ſuch 
Daughters and Debts and Legacies paid, to ſuch perſons as he ſhould ap- 
her Executors. point by his Nitil ; and in default of ſuch appointment, to 
1. Whether the Philippa and her Executozs, which be after by his CUlll 
—— can (ell confirmed, and dyed in 1647. 
"in Philippa marryed the Defendant in 1647. and after her 
2. The Daugh- Fathers death had Jſſue by bim, and dyed, and then the 
ter being, dead Iſſue of Philippa alſo dyed an Jnfant without Jſſue. 
without Iſuc, The Defendant took Adminiſtration to his CCtife. The 
whether the MTruſtees had patd off ſome Debts and (old ſome Lands; 
Lands belong to (ome Lands remained unſold, and ſome Debts unpald. 
— emerges The Defendant obtained from the Truſtees a Conveyance 
or or ace keit of the Lands becauſe the Surpluſoge of the Mony of the 
Lands ſold was to go to his (Nite, her Erecutozs and 
AUdminiſtratozs. 


The Platvtiff and his CUife as Pelts to the Teſtatoz, 
and Philippa the CUlife pzayed an Account, and to have the 
Lands unſold. To which the Ocfendant pleaded the 
Matter. 

The Lopd Chancello} ozdered the Matter to be put in by 
wap of Anſwer. 


Reaſons 


— 


— — .. — 
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Reaſons againſt the Plea were urged, | T 
1. Che Lands are not appointed to be ſold. abſolutely 
but to be (old as the Erecutors ſhould think fir, which is all 
ove as tf it had been (old, tf they find occaſion fo} payment Power to fell 
of Debts and Legacies, But in ſuch Caſe they have not a 1 * 
pure and abiolute Power and merely Aybirrary, but ſubject 1 t Tae, 
to the Rules and Laws of Equityz fox in caſe the Eſtats mh. 
perſonal woild ſuffice to papthe Debts, they may not ſell 
the Land and pap the Debts with that Mony, and keep the 
petlonal Eſtate tothemſelves, 
dly. And as they are reſtrained from ſelling in caſe the | 
perſonal Eſtate can pay all, ſo if tt will pay part pzopoztto- 
nably accozding to reaſonable circumſtances, in that Caſe 
they may (ell, and not otherwiſe, Quzre therefoze if the 
Crecuto2s ſhould not be made parties, 
zdly. Chen Philippa the CUife died, the Surplus oz 
necelſ.ey Sale will belong to the Adminiſtratozs ; but ter 
did not lle in the power and elenion of the Husband, her Ad- 
nn niſtratoz 02 Truſtees to ſell without neceſſity, and there- 
by to give in cffca the value of the Lands, of the Lands 
themſelves from his Child that ſurvived her, and was Heir 
to the Husband, and thereby diſinhertted the Child, and 
in effect intitled the Admintſtratoz to the Lands by way of 
Bargain. | | 
4thly. Put caſe the Husband had died beſoze the Tife, 
and a Collateral Kinſman had taken Adminiſtration to the 
(Uife dying after after her Husband, he might as well have 
done it as now the Husband has done, he could not with 
any colour have had the Lands, and the Husband hath no 
other Title, but what ſuch Stranger ſhould have (viz.) as 
dvmiatſtrato}, nat as Husband, | 
5Fthly. No Adminiſtrato} in ſuch caſe is to be pzeferred 
befoze an Heir. The Heir ſhall enſozce the Adminiſfrato? 
to preſerve the Jnherttance from Sale by the Perſonal 
Cſt»re to pay Debts, 
2 — 38 The Name is pꝛeſerved, ſhe marrying a 
Obert 
Aniwcr. The Marriage was two Years after the Te- 
ſtatozs ocath, and therefoze could be no conſideration ok 
this Bequeſt; fo} ſhe might have married any other Perſon, 
- : ſuch Husband ſhould have as much right as Sir John 
bert. 
The Title that the Son had while he lived, deſcends to 
the Plaintiff as his Heir, = did ſo deſcend befoze 2 
| 0 tran(- 
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Tithe of Lead 


tranſagion between the Defendant and the Truſtees, and 


tze Truſtces might not make then whom they pleaſed Heir 


to the Lands. 
The Husband without a Fine by the TUife, could not 
bind the ite and her ÞPeſrs to take from her the power to 


clear the Eſtate by payment of the Debts, noz conſequently 
to bar her Heir thereof. 


Brown againſt Vermuden. 


Rown Parſon of Worſclworth exhibited a Bill againſt 

Vermuden to have perfozmance of a Decree obtain. 

eb againſt certain Perſons C@lojkers and Owners of Lead 

Mines in Derbyſhirc, wherebp a certain manner of CTith- 

ing of Lead Oar was decreed, not only agatnſt the patt(- 

cular Perſons named Defendants, but all other Owners 
and Clozkers, 

Vermuden pleaded inter alia, That he was a Stranger, 
and claimed not unper any Partp oꝛ puvy to the Bill, and 
therefoze (nſiffted he An not to be pzoſecuted by a Bill 
not grounded on the Faa and Title, but on the Decree in 
the nature of a Scire facias. 

This Plea was fozmerlp over ruled by the I. Chancellor, 
vide fol. 272. But a Commiſſion granted to eramine the 
quantity and value of the Oar, and the Plaintiffs Title, f 
Parſon, &c. The Six Clerks appointed time and place, 


not come to the place, and therefoze a new Commiſſion 
pꝛaped. 


Commillioness Lord Chancellor. The time and place is only foz the 


firt meeting of the Commiſſioners 3 but after they may 
adjourn to another time 02 another place. 


The 


dut the Defendant's CUlitnefſes were ſo aged, that they could 
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The Lord Keeper Finch. 


Giles Thornbrough Clerk,” and Jane bis Wife, 
Daughter and Heir of Lawrence Clitton Gent. 
Plaintiffs, John Baker Son and Heir of James 
Baker. and John Nichols Eſquire, and Sarah 
his Wife, Adminiſtratrix of James Baker Defen- 
dants, July 10. 


1 Plaintiffs Bill being, That the ſald Lawrence 
Clifton by Jndentures of Leaſe and Releaſe be- 
tween him and the ſald James Baker, beating date the z- ch 
and 21th of October 1656. tn conſideration of 500 |. pald 
to him by the ſatd James Baker, did convep to the ſatd 
James Baker and his Peits ſeveral Lands tn Stoak in the 
County of Surry 3 and by another Jndenture erecuted at 
the ſame time between the lame Parties, it was agreed 
between them, that if the (ald Lawrence Clifton ſhould 
during his like pay to the ſald James Baker, his Þetrs Ex- 
etutoꝛs, Admtniſtratozs 02 Alligns 30 l. yearly at Lady-day 
and Michaclmas, o; within thirty days after, by equal poztt- 
ons, and tf the Dcirs of the (ald Lawrence ſhould within 
ſir months after the death of the (aid Lawrence pay to 
the lald James Baker, his Peirs, Erecutozs, Adminiſtra- 
tozs 02 Aſſigns, the Sum of 500 l. with Intereſt ſince 
the paying the laſt 151. then the Leaſe and Releaſe ſhould 
ceaſe and be void; and about one Pear after the (atd 
Lawrence Clifton died, leaving the (atd Jane his onlp 
Daughter and Þefr : And by another Jndenture bear- 
ing date the 25th of May 1658, made between the now 
Plaintiff and the ſaid James Baker, did covenant with the 
Platntiff, that if they 02 either of them ſhould pap to the 
ſatd James Baker, his Heits, Erecutozs, Adminitratozs 
02 Aſſigns the Sum of 20 |. only on the zoth of October 
then nert following, and the Sum of 5301. on the 2oth 
of October 1659, that then the (aid Jndenture of Leaſe 
and Releaſe ſhould be vold: And the ſald James Baker 
died about May 1659, and the Pqemiſes being fojfeited, 
they deſcended to the lald Defendant John Baker, Son 
and Þetr to the ſatd James; and the Defendant Sarah, 
the Relic of the (aid James 3 having adminiſtred = 
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his Eſtate granted to her, her ſold Ousband John Nichols, 
and ſhe does pzetend to the (aid Poxtgage, and the Plain. 
tiff pzaying a Reconvepance on payment of what wag due. 
the Defendant John Baker by his Anſwer conkeſling the 
Moztgage and Agreement afozeſaid, and that the Boze- 
gage being fozfeited deſcended upon him as Þetr ta hig 
Father, and ſubmitted to reconvey the Pꝛemiſes on pay. 
ment of ]zinctpal, Jntereſt and Coſts to him, the Oe. 
fendant and John Nichols and his Cie confeſſing the (aid 
Mozxtgage, and inſiſting that the ſatd Sarah was Admin 
ſtratrix to her fozmer Pugsband, and thereby tntituled ta 
the ſald Poztgage Mony and Jntereft, although be hath 
other Aſſets of her Þusband's Eſtate, with a conliderable 
overplus. 

It was upon the hearing of the Cauſe the rich of Fe- 
bruary in the twenty third Pear of his now Pafeſties 
Reign, decreed by the Maſter of the Rolls, That upon 

ayment of Principal, Intereſt and Coſts, The Defendant 
o_ Baker ſhould reconvey the Ptemiſes. And it was then 


Ponourable the Lord Keeper of the Gzeat Seal of England 
to; bis Lordſhips Direaions, Ulbether the Pzinctpal and 
Intereſt ſhould be patd to the Defendant John Baker the 
Þeir, oz to the Defendant Sarah, the Relia and Admint- 
ſtratrix of the ſaid James Baker; (Ince which the ſaid 
Patneipal and Jntereſt having been patd by the Plaintuff, 
and a Reconveyance made unto them, but the queſtton be- 
tween the Heir and the Adminiſtratrir being not ſetled, 
Now upon hearing and full debating of the matter this 
pieſent dap by Counſel learned, as well fo} the (Weir as 
the Aominiſtratrix, whether the ſald Principal Mony and 
Intereſt doth belong, and ought to be paid to the Þetr oz 
Adminiſtratrix, and the fozymer Pteſivents being produced, 
the Lord Keeper having been attended with the (aid Cauſe 
and }?teſivents, and having taken time to conſider there- 
upon, did now declare, that the Mortgage ought to go to 
the other Defendant John Nichols and bis CTife, the Ad. 
miniſtratrix of James Baker, and not to John Baker Son 
and Þetr of the ſald James Baker; becauſe the Keaſon of 
Fquitar quitur YE Common Law in theſe Caſes ought as near as may 
Leger. be to be followed in Equity, Mow by the Common Law, 
if the Conditions oz Defeazance of a Mortgage of Juhbert- 
tance be (0 penned, that no mention ts made eit her of Þcirs 
oz execute to whom the Mony (hould be patd, in that caſe 
c 


farther ozvered, that the Party ſhould attend the Right 
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the Money ought to be paid to the Erecutrir, in regard 
that the Money came firſt out of the ]Perfonal Eſtate, and 
theretoze uſually returns rhither again ; but if che Oefe- 
3ance appoints the Money to be patd either to Heits oz Ex. hr che igt. 
ecur029 disjunctivelp, there by che Common Law i the f. tv") — 
Pongagoz pay the Money pzecifely at the day, he map elect "#408 the Ex- 
to pay t either to the Heirs oz Executots, as he pleaſeih: cor in Law 
Put where the pꝛeciſe day is paſt, and the Boztegage fojfett- or Equity. 
ed, all Efefon is gone in Law, fo? in Law there ts no re. Electwe. 
vemptton. Then when the Caſe is reduced to an Equity of 
Redemption, that Redemptton is not to be upon papmenic 
tothe Heirs R Erecutozs of the Boxtgagee at the Elealon 
of the BYoztgaieoy, fo? it were againſt Equity to revive that 
Election, foz then the Yoxtgagoz might deferthe payment as 
long as he plealeth, and at laſt fo? a compoſitfon by payment 
ofthe Money to that Þand which will aſe him beſt, much leſs 
can the Court elec o; direc the payment where they pleaſe, 
fo} a Power fo Arbſttary might be attended with many in · 
conventencies thtotighout. CThercfoze to have a certain 
Rule in theſe Caſes, and a better cannot be choſe than to 
come as near unto the Rule and Reaſon of the Common 
Law as may be. Now the Law always gives the Mony to 
the Executoz where no Perfon is named, and where the 
Election to pay to either Peir o Executo} is gone and fozfer- | 
ed in Law, tis all one i Equity as if either Petr oz Ere The nature of 2 
tutoꝭ were named, andrhen Equity ought to foftow the Law Mortgage. 
and give it to the Executoh, fo} in natneak Jufffce. and 
Equity the pzucipal eight of eheBoxtgagee is to the Mony, 
and his right of the Land is on as a ſecurity fo the Mony; 
wherefoze when the ſecurity deſcends to the Peir of 
Poxtgagee, attended with an Equity of Rebemptton, as 
ſoon as the Boxtgago? pays the Mony the Lands belong to 
him, and only the Mony to the Buztgagee, which ts meerfp 
perſonal, and ſo acttews to the Erdeutojs 02 Adminifkratozs 
of the Yoztgagee. And fo this reaſon a Yoztgage of an ,,,.. * 
Inheritance to a Citizen of London hath been held to be lues 
part of his pecſonal Eſtate, and divided accozding to Cu Citizen of Los- 
ſtom. And tho it may ſeem hard that the Þetr ſhould part I part of his 
the Land, and be decreed to make a Recompence without Pcrional Eſtate, 
having the Monp which comes in lieu of the Land, pet it 
will not (cem (o to them who consider that the Land was 
never moze than a Security, and that after payment of the 
Money the Law keeps a Truſt foz the Moztgage which the 
pelt of the Woztgagee is bound to execute; and his Lozy- 


—— 
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(hip declared that the Right to a Sum of Money, which is a 
Perſonal Duty, ought always to be certain, and not to be 
variable upon circumſtances. Cherefoze bis Lo2dſhip did 
not think it material that the Abminiſtratrir in this Caſe 
bad Aſcets without this Boney, to; Allets 02 not Allets (g 
not the meaſure of Juſttce to Executo} 0} Udminiſtratoz, 
but ſerves only as a pʒetence to favour the Þeir, who either 
ought to have the Monep if there be no Aſſets, oz not to 
have it tho there be Aſſets, And foz the ſame'reaſon his 
Lozoſhip did not think it material that there wanted Cir. 
cumſtances of a Perſonal Covenant from the Boztgagozto 
paythe Monp, foz tho the Caſe of the Admintftratric of the 
MWoztgagee had been ſtronger with it, yet it is ſtrong 
enough without it. Þis Lozwſhip declared that be had conſt. 
dered the various Pzeſivents in this Cale which had been 
urged, whereof not one did come to the very point, there 
Difference be- belug a great difference between a Poatgage and an abſo- 
eweer, Mort- [ute Convepance with a Collateral Agreement to reconvey 
gage and an UPON tepapment of the purchaſe Money, the other late Pe- 
ablulute Con (idents which made (oz the Peit being contrary to the moze 
veyance with a ancient Pꝛeſidents of this Court, and to ſome Modern 
Colacral A- Reſidents alſo, which ſeemed to his Lozvſhip of moze 
greement do te weight, bis Lozdchip being of Opinton that all Poztgages 
Oy ought to be looked upon as part of the Perſonal Eſtate, 
Mortgageslookt unleſs the Potgagee in his life-time, oz by his laſt CT ill do 
upon as part of gtherwiſe declare and diſpoſe of the ſame. lber ekoge, and 
che Perfonal upon the whole matter, bis Lozdſhip having fully weighed 
_—_ the Pzeſidents, and what was ſatd on either ſide, doth ozder 
and decree that the Yoztgage Monep and Jntereſt ſhall be 
paid unto the ſald John Nichols and his lite, and kept by 
them, and that what Security hath been gtven by either of 
them concerning the diſpoſing of the (atv Montes and Jn- 
tereſt, 02 the abiding the Over of this Court, as to the 
payment of the ſald Monep and Jntereſt, be delivered up to 
them and cancelled, 


DE 


| 
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Biſco againſt the Earl of Banbury, Son and Heir 
of Nicholas Earl of Banbury. 24 October. 


N bearing the Cauſe by Appeal from a' Decree 
fozmerly pzonounced by the Lord Chancellor. 
The Caſe — l 

Edward Vaux, Father of Nicholas Earl 

of Banbury, on the Marriage of Nicholas his Son Eatl of A trult for rai 

Banbury, and Elizabeth CTffe of the ſaid Lord Vaux, Fa- ling « Sum of 

ther and Mother of Nicholas, with Iſabel daughter of the Mony on a term 

Lord Mountjoy, in conũideration of the ſald Marriage, and =_ happens 

80001. Portion, inter alia, ſetled the Manors of GNat and 2 void.tran(- 


nine Pears, in Grantor had 
truſt, toraile 60001. fo} Portions fo} the ers of the ———_— 


laid Marriage, the Remainder to the Heirs Males of the 
ſaid Nicholas bp Iſabel, with Remainder over, the Re- 
mainder to the Lord Vaux in Fee. 
29 January, 1651. Nicholas and Iſabel in conſideration of 
their Marriage fozmerly had, and a Portion of Moay palts 
aud natural affenton, convey the (at Manors to Ruſſel, 
aud Rich and Lake, to the uſe of Nicholas to; _ nine 
- Pears, 


- 
— ͤ—GU ů¶——ämö—ʒ—L — ——— AI 


- 
* 
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Years, if be lived ſo long, the Remainder to abel tog 

her life, the Rematnder to Ruſſel, Rich and Lake foy the 

life of Nicholas to pzeſerve the Contingent Remainderg ae. 

ter limitcy, the Remainder to the firſt, ſecond, &c. and 

other Song of Nicholas bp Iſabcl, and the Heirs Males gf 
their Bodies, the Remaludet to Ruſlel, Rich and Lake fgy 
ninety nine Years, with Remainder over. The Truſt gf 

this Term, to the uſe of ſuch Perſons to whom the Sum of 

60001. as the laid Iſabel accozding to a pzoviſo ſhould ap- 

point. 

other Perſon, Owner (of the Reverſion on the ninetp nine 

Pears) ſhould pap ſuch Sum, not ercceding 60co1. ag 

[ſabel by her laſt CUI in CUriting ſhould appoint, whether 

ſhe was Covert o Sole, then the Leaſe to ceaſe, amd un. 

til ſuch payment to the uſe of thoſe Perſons, &c. 

Pzoviſo, That Nicholas with conſent of Iiabel, Ruſſel, 
Rich and Lake in waiting erpzeſt, may revoke all and every 
the ſaid Ales, and limit new. 

14 January 1652. The Lady accozding to that Pꝛobiſo 
revokes all the Ales in the Deed, 20 January 1651, and 
declares that a Fine and Recovery was to be had ro the 
uſe of Ruſſel, Rich and Lake, and their Heirs, in Truſt, 
That they execute a Deed pꝛepared to be dated 28 February 
inſtant, fo2 ſecuring of 2000 l. to Sir Thomas Hewet of 
part, and to ſtand ſeized of the reſidue to the CIſes in the 
Covenant of the 29 January 1651, and then to convey the 
_— CES port of the Premiſe 

18 Fe 1632, of t miles are demiſed b 
Ruſſel, Rich and Lake to Sir Thomas Hewet fo} five ＋. 
dzed Pears foz ſecuring the 2000 l. with power ol Redemp- 
tton on payment, 

Jn this Convepance Nicholas, Iſabel, the Lord Vaux 
Father of Nicholas, and divers other perſons fotn. And 
in this Indenture it is recited, that the (aſd Nicholas ac- 
coming to power in a Deed 28 January 1651, he the ſatd 
Nicholas by Jndenture dated 24 February, with conſent 
had revoked every the Ciſes in the Jndenture, 20 January 
1651, and declared the CIſe thereof to Ruſſel, Rich and 
Lake, and thetr Hcirs, to the intent to join in and execute 
the ſecurity therein mentfonev, and afterwards to convey 
to the CIſes in the tripartite Deed menttoned, that (s, the 
Deed 29 January 1651, as by the ſald Jndenture of Re- 
vocation appeareth. 


13 January 


* 


em Mich. 28 C. II in Cane; 


—» w 


13 January 1651, There are divers other Recitals, & 
inter _ 4 Leaſe of the (atv Pannozs made »3 Feb 
1651, to 1 and others fo? peats, determinable on 

the death of Nicholas Earl of Banbury, And it (s agreed 
” till defauſt of payment of the 20001, to Sir Thomas 
Hcwet, the Piofits of the ſame ſhould be diſpoſed 'accomd- 
ing to the Truft tn that Indenture (viz. oz the lald N. 
cholas, &. 

Anno 1653. Nicholas, & e. conveys the ſuſd Hanno to 
the Ales mentioned ſupra, (viz) to the uſe of Nicholas 
fo life, the Remainder to to Iſabel fo} life, the Remainder to 
- Ruſſel, Rich and Lake fo} the ſife of Nicholas fo pteferve 
Contingent Remainders to fick, ſecond, third, &c. 
of Nicholas, &c. ut ſupra, the Remainder to Ruſſel, Rich 
and Lake foz ninety nine years, then next, and that Ruſſel, 
Rich and Lake during the (a(o Term! ſhould (mþlop the 
Rents and Pꝛoſits of the Pzemiſes to the ratſüng or ſuch 
©ums of Yony as Ifabel by Cit n Writing, oz other 
cariting ſhonld appotnt, and at tuch time, and in ſuch 
manner; and to ſuch Perſons ut ſupra; and in default of 
payment at ſuch times the Perſons to hon, &c. to take 
and cecetve'the Pzofity prour ſupra. 663] IQ ct 
0 of Be evoratton' in terminis ſupra ne 
he Lavy Habel by Will appoſnts ent or 6500 l 
Plalntfüs, and 1 and che diet Nicholas 
N of marriage do be had with tde Counteſu and 
oztton, cobenants to Teby a Fine ot the fac 
cow to the ufe'of Nicholas for te, the Remainder to 
2 Kr toz her dei abs Mature, the Remajnder 
n 

In this Allutance 9 ev txeepted of the 
428 ny iſe years, and l. Datighters Pottlons in 
the — IR Poztgage" made to St ene 

ewet lo nnn 

The Vn * to have thi" other Sum of 6605/17 11- 
8 by rhe Deed 8555 und appointment thereof dy Iſabel 

arvey ſurviving Truftee of the furl ninety nth pies, and 
the Leden by the Deed 1653. fot ninety nine years, and 
the Lady Jointrels are Parties. 

The Caaſe was fozmerly heard, and a Dette pronoun. 
ced by the Lozv Chancello fo} the Plaintiffs, and now con- 
firmed by him with great earneſtneſs, and not without ſome 
reflection on the Defendants Councel, as if the Fee was 
mage regarded than the = of the Cauſe, The 

5 


4 


— 
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The Points moved were, That the Truſt to rajſe the 
6209 in queſtſon was appointed to be called out of an 
Cltate Coz ninety nine pears, which falls out to be a voip 
Elate 3 (op tt is foz the ſame Term when the lozmer Eqate 
fo} ninety nine pears to the Ear! ol Salisbury dtd commence 
cyent of the Cauſe (Nicholas having no Iſſue bp Iſabe] ) 0 
falls out to have the ſame beginning and ending with the fr 
fozmer ; but two Terms at one time cannot be in poſſeſi, 
» {oz the ſame time; end the Limitation is nat that the | 
93 Wall be to thoſe Ales, but the Truck ſeems p 
to he reftrainod ta the Tgate of ninety nite years limited 
p the Deed, and to thoſe Perſons (viz.) Ruſſel, Rich and 
Lake, bo ſhould during the Term to them l{mited, raiſe, 
&c. And where there was no Eſtate, no Truſt could be 
aunexen, noz could there be Truſtees of that Eftate 
Ina being: It were to ſuppole Accidens ſubſiſtere ſine 
Rantivo in quo exiſtat, and it were Coloratum ſine Co. 
loxe 3 end it could not de equitable to make the firſt niuety 
nine years liable to this 6000 |. fog there ts uo ſuch thing 
ee by the fir} tnlugtp nine peats. And the * 
tiff here claims by a yp nn nl ance without gup 
Agreement 0a Contrac pzecenent foz the doing thereof ; 
but the Deſeudants claim upon a valuable coullderation 
of bi tr nd tis a hard ara 
de ente 3 Calf charged papttulart ap 0h Eſtate if 
ninety nine pears, which is a bold Elfate beyon if 
ds. expaels to another Eſtate; faq though in truth N. 
cholas might have charged the firſt ninety nine pears alter 
the firſt 6000 l. charged thereon, pet he din not do (t : | 


„ _ £ © = 


And the wention that the Deeds 165 T. and 165 3. werg fo} 
a Poztion of Pony paid, that ia untrue, 1 na maze 
was nald then what was paid and latiafrd by 


be 


de fozmer 
Ade £99 Chancells decreen ry, That the 
Truſt of the laſt 6000 |. ſhould be chatged gu. the fir 
ninetp nue pears. Fox Nicholas in the raiſing there- 
of, and a power to charge the ninety nine 1 

Vlit 


contra 


therewith after the other 000 |. raiſgh, aun kegar der on 
rhe Parties iutent to rails the Pany, though be. pitche 
not on Roper means. „ 


— 


—— — 


fraudulent. 

And though he was pꝛeſt to direc a Tryal at Law on that 

Point, would not do it, to whether fraudulent oz not, ig 

he Defendant being a Purchaſer had na Motice of 
the Truſt on the laſt Leaſe oz Eſtate tog ninety nine years, 
and ſo not bound by it clearly, ſhe no her Friends having no 
acual notice: And the rather foz that the Deed of 1651. 
was revoked, and ſo is recited to be. And there is indeed 
mention that an Eſtate was to be created to Ruſſel, Rich 
and Lake, and their Þeirs, but no mention that there was 
any new Eſtate foz ninetp nine pears to be made to them, 
no} of the Truſt to raiſe the 6000 l. herein mentioned. 

But my Lon Chancelloz declared, that there was ſufff- A Recital of the 
tient notice in Law, oz an (mplyed notice; fo; the Poztgage Deed which 
to Hewet was ercepted in the Defendants Conveyance, does refer to the 
and therefoze they could not be ignorant of the Boztgage Incumbrance, is 
and ought to have ſeen that, and that would have led — 
them to the other Deeds, in which, purſued from one ta 
another, the whole Caſe muſt have been diſcovered to 
them. 

But againſt this it was objected, that the Defendant 
could not tnfoxce the Yo2tgagee to ſhew his aſſurances, noz 
would any Moztgagee (o do; and when there was only 
2000 |. due, thereon, which the Joyntrefſes Friends were 
content to be charged with, there was no reaſon to enquire 
further, eſpecially tnto things collateral to the Boztgagees 
Eſtate. Belldes, notice to charge a Purchaſer ought to be 
perfect and compleat, and there was no means foz (uch no- 
tice z foz two things were to be notified, (viz.) a Power to 
charge the 6000 |. and Execution of that Power, of which 
there was no colour, noz no means tobe infoymed. Foz Ila- 
bels power was general to limit the 6000 l. to any perſon oz 
perſons at any time by Deed oz Mill; ſo the Enquiry was 
uncertain and almoſt (mpoſſible to find out. 


Pp: B. 


292 Tem. Mich. 28 Car. Il. in Canc 


Px. Keck pyeſt it much, that it was without Pꝛeũden 

| that a voluntary Conveyance ſhould be decreed againg 

Purchaſer foz valuable conſideration. Purchaſers were 
r Tt 

Py Lo elloz was not moved with this Ob. 


„ 


6 


t 
a 


Philips againſt Philips. 


Icholas Philips the Teſtato} made his (Wil, and made 
the Defendant Executoz, and deviſed divers Lega. 


A Debtor Exe- 
cutor to the 


Teſtator decreed CL8Sy and the reſidue of all bis perſonal E fate to the 

00 — the tiff, The Executoz was Debtoz to the Teſtato; * 
alce of the ÞÞe left Cufficient perſonal Eſtate to pay all his particulat 

Relidue, e. cies. | 


Dueſkon was, (U1hether the 400 l. being diſcherged 
in Law to the Executo}, ould be accounted ag part of 
the Reſlpue, there being no need of it to pap Debts a; 
Legacies particularly given z foz the Tefatoz muſt not be 

ſed (gnozant, but knowing ol the Law, that by making 
Debtoz Executo} he thereby diſcharged the Debt, and 
the 400 |. became no part of the perſonal Eſtate, and 
(0 no Reſidue thereof. And difference was pzeſſed between 
Legatees and Debtoz, in which the Debt though dit 
charged ſhould be Allets, and where it was between the 
— who is in this Caſe iu effec a Deviſee of the 
But the Low Chancelloz diſallowed the difference, and 
1 Plaintiff the Reũdue, &c. againſt the Executo). 
gh it was objected that this Caſe was different from 
lannet Pyelldents. 


Gartſide and Elizabeth his Wife, and Ann Rat- 
cliff, an Infant, Plaintiſſs, againſt Peter Ratclift 
and others. November 6. 


Deedsſuppreſſed E Caſe was, Ann the Mother of Elizabeth and Peter 
and the Lands Ratcliſf the Defendant, agreed that a Marriage 
decreed without ſhould be between the — Elizabeth and Peter, Son 


Tryal, of the Defendant Peter Ratcliſl. The Poztion 500 J. And 
, Lands 


the Peirs Wales, &c. ſo as Peter, who made the Settie- 


3 — — H—f—— — 
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Lands ol Percr and the Defendant were to be letled, part on 


the Remainder of theſe Lands, and all other his Lands in 
poſſeſſion to Peter the younger, and his Þetrs, free from his 
Tucumbzances. The Marriage was had and the Poztion 
paid, and a Deed executed by Peter, purpaztivg a Feoffmeng 
to the laid Ciſes, But Peter the Father by a Mill and 
Crick let bunch tn the Bill and pzoved, got the (ame again 
into his bands, and durant o; cancelled it. 

The Bil ts foz Relief that the Plaintifl Elizabeth, the 
Ulle of Peter the younger, map be relieved fo} the Prata 
of one third of che Lands (etled iu poſeſſion in Fee to her 
Dusband, and the Infant to have the other tino Parts of 
the JInhberttance of ax accazding to the Marriage Agreement 
and Deed in purſuance thereof. Peter by Qnſwer dennen 
the Settlement, and Henry the Son did (0 alſo, and that 
he had no nottte of the Agreement, and made Title to the 
Lands by a fozmer Marriage Settlement on the Marriage 
of Peter the Father, to the Father of Peter fox ite, Ne- 
mainder to the firſt, ſecond, &c. Sans of Peter, in Ta, to 


ment by which the Plaintiffs claim, was but Tenant fa; 
life, Remainder to Peter the Son in Tail, Remainder to 
Henry the Defendant, ſecond Son of that Marriage, and 
to Peter the firſt. And ſo Peter the fir# Son being dead with- 
out Iſſue Male, the Land temained ta him. But a 
was p20duced by the Plaintif, ſuffered bp Peter the younger, 
that he objected agatnſ} the Recovery, becauſe the Father 
was Ccuant fo? lite, and urvived not. | 

Che Þlaintif had a Decree accoding to the Bill, aud 
confirmed on Re-hearing of the Cauſe in Hill. 28 Car. 2. bp 
the Lom Chancelloz, becauſe the Father ſuppzeſt and got 
into bis hands the CUriting, which was done foz his ad 
vautage, koi he neebep nat have (o done fo: Henry's ad- 
vantage; and where Deeds are luppzeſt omnia præſu- 
menur. 

And the Chancelloz would not allow a Tryal at Lam 
whether the Father Surrendzed to enable the Recovery 
og not. 


Sit 
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at 


Sir Francis Hill againſt Sir Robert Carr. 
November 6. 


JR Robert Carr covenanted with Sir Francis to ſeture 
6000 l. to Str Francis in conllderation of marrying 
Siſter. Much Debate was fozmerly whether it wag 8 
Covenant, and (o obliging to Sir Robert, oz no + and 
Judges aſſiſting, there was a difference in Opinton in the 
Point, that it was a Covenant; foz where-ever the intent 
of the Parties could be colleued out of a Deed ſoq the not 
doing 02 doing a thing, a Covenant wall lie: And the 
In what Cafes Chancelloz declared his Opinion to be ſo. And a Covenant 
Aon of Cos Wil lie on a Bond, fo it pjobes an Agreement, And foz fur. 
venant will ie, ther Security a Fine of certain Wonnozs to de le vped by 
| Sir Robert, and a Decree was pzonounced accopdingly. 
Decree for Se» But on Re- heating it was queſtioned whether the Decrce 
curity of the ſhould be fot the Fine to be levyed p2eſentlp, 03 till the Ac- 
Mony which count between Sir Robert and the Plaintiff ſetled 4 to; 
depended on Str Francis had received ſome Pony. And it was peſt by 
— — Defendants Counſel, that till the Account paſt, the 
ey ſhall be given Duty was ancertain. 
before the . 29ly. That Dir Robert by levying a Fine Tenant in 
count ated, Tati ould ſubject his Eſtate to other Judgments and 
Dtatutes. Jt was anſwered, Security ought to pzeceed 
Papment; and if he were ſubject to other Statutes they 
were his own Debts And his Act ought not to ppejudice 
Dir Francis, who was intituled to have a Fine by Sir Ro- 
bert his own Covenant, and there was no reaſon the Court 
ſhould hazard the Plaintiffs Debt, leſt Sir Robert Mould be 
made ſubject to other Debts. 
But the Lozd Chancelloz declared, as he after decreed 
COON GE fo} the Reaſons, ut ſupra, that the Fine ſhould be reſpited 
i Levin 239, till the Account ſetied. 
en Jt was objected, that Sir Robert being Tenant in Tayl, 
Th it de ſhould dye befoze the Account ſetled, the ue in Tayl 
214. 236, will not be bound by the Decree. 
Coveranciy But the Lozd Chancelloz anſwergd, that the Covenant 
levy a Fine,and being to levy a Fine upon valuable conſideration, and a 
a Docice that le Decree in purſuance thereof, the Decree will bind the Iſſue, 
altea, bind, ſcetug the Father of Sc Robert had power by Fine to bat 


the liluc in 1.4! the Iſſue. 
and 


Out — —u—e—¼.ß ... — — ons oa 5 
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and another Matter was, the Defendant was left to his 
Remedy at Law on the Land þy way of Covenant, to re- 
= ſuch Damages only as he had (uſtatned by not letling 
pnture on bis (tte, 1 (he was now dead. 
wie ohgeged, that this Boy was fg the SW © 
vantage N Truſt fg her. 


The Lord Kgnnaulc againſt the Karl of _ 
and others, Truſlees of my Farl of Carliſle, 


whoſe Heir at Law the Plaintiff was, De- 
ceinber. 19 LN 


* DE Caſe was, The Earl by his laft ttt vebifedhis » 7; 345. 
Debts to be paid by his Lands in D. and it thoſe 

ſutſiced not, by Sale of his Lands in 5. and ik thoſe ſuf- 

ficed not, 9 ale of by ark z and if that ſufficed not, 

by (ale of bis Lands in Wi 1am, any deviſeh t 

Plalntetf 1497 gave 600 J. per qapum during 

of his La 


ho ſear the 
in Waltham, The Truftces Wy 
onh a gregt part of bis Lands f 1 op; Wh anp pot the Lands out of 


Debts; but the Park was no 1 t the F ds fit which ag Annue 
Waltham * * are not « Hh Foy nutty ity is iſſuing ſold * 
wich wag rd vas 1 wy Park, 15 — for —— of 
tham Lands were a 
might be (old to — ” — e was abe JA 
accogvtngly, and — — e ſo applye ed. there a- 
roſe (ome Busen in the kale 85 r of fome Title * 
pzetended to the Park by ſome who were no Parties to the 
Vlllʒ and thereupon a ofleſſion of the Park was 
decreed to the PlaintM again the W 6 f the 
Ptofits of Waltham Lands unſold. u ale“ o 
Freeman againſ Goodham, Pre 1 . 

b E Mile when ſole, 18. 

alter married, and 1. . TEE cam Ef met the — wich 
busbands hands after her death, Matned Debts of the 
unpatd, Wife for Good 

The Bill by the Plaintfff, the ts tals * the Wife, 

the Goods, and a Demarrer thereto, was 
by the Lozd Chancelloz, who with Te e nes 
would change the Law in that Point. 


— 
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The Huch nd 
pleads: His Wife 
3 not {wear 


Pain againſt . . January 18. 
ill by the Plaintiff againſt the Pugband and 
ite, Daughter of the Platntiff. The Þus- 
band put in a Plea in the name of him and dis 
lite, and (wears to the Plea ; but the lte 

would not be ſwo;n. The Þugsband moved that the Plea 
might be accepted, ſuggeſting that the Mile did it by — 
bination with der Mother. 
Opdered that the Plea ſtands as fo2 the Pugband, and the 
Platntiff to pzoceed againſt the Cite, 
F ord lod Grey againſ the Lady Grey and ale 
Et e contra. 

The Futker lluam Lam Grey ban Aue Thomas bis eldeſt Son 

. and Ralph his 5 ſecond Bon ! William the Father 

Name of 2 Son {02 13000 l. purthaſed the Manor of Gosfield in the Name of 

unadvanced it Thomas and his Þetrs, and he enjoyed it, andtook the Rents 

& an Advance · and bought other Lands adiopning in his own name, and 

ment, nota added them to the Park, and incloſed them therewith, and 

Truft. owned. all as bis own ſometimes 3 and Thomas declared 

ſeveral times, that the Panoz was bis Fathers, not big, oz 
to that effect. But on the other ſide divers Speeches of bis 
Fathers were pzoven, that it was his Sons, and the Bon by 
big Cin | ave the Manor to bis Father lo; Life ; and di- 
vers 5 es alſo by the Son and Father that the Manot 
was Thomas his Manor, and the Father proved the ſatd 
Tull, being Executo!, The 
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The Queſtion was, CUhether the Purchaſe was a Truſt 
in 1 homas fo} the Father, 02 an Advancement by the Father 
to the Son. And decreed an Adpancement, not a Truſt, 
and whereas the Father did after the death of Tho. convep 
Gosſield and thzee other Manos in Cruſt to raiſe 2000 l. fo 
tus other of bis Gzandchildzen, Ralph and Charles, Gol! 
ſield was not liable thereto, ” wa 

another Queſtion was: Ralph Father' of Ralph and 
Charles, and of Ford, did make a Convepance of Gosſield to 
Crullces and their Þejrs, to pay his Debts and Legacies; 
and aſter fo2 perfozmance of his TUill, and at the ſame time 
made his (7{i11, and thereby did deviſe the Truſtees to pap 
2000 |. aptece to Ralph and Charles, and alſo 60001. to 
Katharine his Oaughter, the Surplus after to his Peir 

Ford, and made his (Wife one of the Defendants Executrir, per@n al Eſlate 
but gave her not thereby in Terms the perſonal Eſtate, in aid of the 
but only made her Executtix; and deviſed that bis ſald Heirs. 
thee Childzen ſhould releaſe to his Executrix all ſuch Agſong 
and Demands of his perſonal Eſtate to his Erecuttir. 

Now the Queſtton was, whether the Executrir ſhould be 

liable to the Legactes of the Children in ald of the Petr, 

who had the Surplus of Gosficld that was to be ſold ? 

as to the Creditozs it was agreed, ſhe muſt be able; but Lands deviſed 
as to the Childzens Legacies there ought to be no ald fo; for payment of 

the [Þetr 3 foz when the Legatees were by the Nil to reteaſe Debts and . e- 
all de mands out of, 02 to the perſonal Eſtate, they could . f 
make no demand out. of it, which chews his intent, that be 6:6 applied. 
thereſoze as to the Jntereſt and Legacies the perlonal Eſtat 
was to be diſcharged, and the Erecutrir to enſop the Ear 

- free againſt them, and therefoze the Hetr not to charge the 

Executtix as foz thoſe Legactes of which be diſcharged his 

Erecutrir, eſpecially having otherwiſe pzovided foz their la. 

tisfaction. And the Surplus to the ÞHetr is expzelly after 

Debts and Legacles patd ; therefoze not befoe, 

Agalnſt which it was ſatd, that regularly the perſonal 
Eſtate muſt ald the Peir, and an implped intent muſt not 
without clear Expzeſſion alter the equitable general Law. 

And there were other Reaſons fo the Releaſe to be given 
(viz.) The Eſtate was in the Pꝛobince of York, lyadle to 
the Childzen fo? Poztions. 4 

The Loꝛd Chancello} decreed the perſonal Eſtate to be ac- 

counted fo} in ald of the Þeſr in oꝛder to aid him fo2 what he 

ſhould be charged withal, not only as to the Credſtozs but 

as tu the Legactes charged on Gosſield (viz.) the 8 


the younger Chlldzen. Q q 
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Boynton againſt Sir Robert Sprignal. July 3. 


Term conveyed on Truſt to be vold on purcha- 
ſing and ſettling on Sir Sprignal ſoz lite, and at- 


ter to bis WMite fog lite, with Remainder over 
of an indefea3zible Title, and not Tiches, &c. 
ond this Truſt was declared by Deed indented. After the 
Husband accepts of Lands in Buddingron, part of the 
Lands of the Low Craven, and veſites the ſame in iteu and 
ſatisfactton of what was to be done. 
The Log Craven on Reſtauration of the King enters. 
The- Land Chancelloz vecrees the Ttuſtees to ſurrendet 
the Leaſe to the Purchaſer of the Lands which were altened 
bp Sir Robert Sprignal. 

Note, A Truſt by Deed interpzered to be ſatiofirybythe 
Lands oc a bud Title, tho the Dees ot Truſt be of an in 
defeo3(ble Citte, on pzoof of Diſcourſe, and mentton that 
the meaning was to ſettle Dettnquents Lands; and the 
Feme Covert dound dy Pyreement of the Pusband. 


Needler 
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Needlcr again Deeble. July 12. 


O1tgagee ſued the Poztgagoz to pay, 02 be f 

M cloſed of Redemption. An Account w_ Aden dans 5) F. 

nd (etled befoze a Maſter; and now a ſubſegent Poxtga- Account be- 
ger, whoſe Yoztgage was made befoze the fozmer Bill eween the tirit 
was erhibited, ſued the firſt Boztgagee and Poxgagor to Mortgage and 
have a new Account, ſuppoling the fozmer Account to be 8288+ 
falſe, and made by conſent and fraud; but did not inſiſt on 
any particulars, as in ſuch caſe he ought, 

Che Lozd Chancelloz declared that the Account ould Noravelling in- 
bind the ſecond Yoztgagee without father Examtnatton, to an Acbunt 
if the Fraud and Colluſton were anſweredz foz the firſt dated, but by 
Mortgagee did all he could, and is not bound to ſeek after chr ting of par- 
the ſecond Mortgagec ; fo} then it ſhould be in the power ulen. 
of the Mortgagor to make the Aſſurance uncertain and end- 
leſs to the Mortgagee. It thall (ſuffice to deny the Fraud 
and Colluſion, 


Mony brought 
into Court lin- 
berelled. 
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Ayloff ageinft Fanſhaw. October 15. 


pve Remembzancer of the Exchequer takes Mo- 

np bzought into his Office by Over of Court, 

and ſpends it, and dieth; the ſucceeding Officer 

(fearing to be charged with the — + Yann )that 

bis Office would be ſequeſtred (viz.) till the Mony made 
good by the P2ofits thereof ) ſues the Patty who ought to 
pay the Bede (viz.) the Defendant Fanſhaw, who was 
bound with the Lozd Fanſhaw to the Lady Kent, upon ac- 


r 


count of which Dedt the Mony was bzought into Court, 


and which Defendant was Erecutrir, &c. to the Party, 


the late Remembzancer, who miſ-employed the Mony. 


Lands and che Aſſignment of the Decree defeazanced fo! 


And a Demurrer to this Bill was diſallowed, and the 
Plaintiff might pzoceed in Chancery. 


Barns againſt Canning and Piggot. 


Bill was erhibited to redeem a Mortgage againſt 

Canning. Pendente lite Canning conveyeth his Lands 
in queſtion to Piggot, fo; Mony. The Cauſe being bzought 
to heating and a Decree to: Canning, and enrolled ; 
Canning being to bozrow Monp of Barns, gabe him a Con- 
vepance of Lands, and aſſigned the benefit of that Oc- 
cree, which were both (viz. ) the Conveyance of ths 


pay- 


— — 
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payment of the Mony bozrowen by Canning of Barns, 
Barns parted with the Mon), till that as well the Align 
ment of the Decree as the Aſſignment of the Lands were 
made, the Lands without che benefit of the Decree being 
not of valueſufficient fo} the Security. Barns 2 


Court to refign to Piggot and Canning both Land and De- 
cree on payment of Debt and Damage, and inffted that 
Piggor coming in pendente lite could not in Cannings Name 
no his own, ſte a Pill of Review, Barns was to 
ſet aſide a Releaſe of the Decree which Canning dad made 
fo} no conſideratton. | X | 
The Chancelloz difked the purchaſing of Detrees, and n. is mad that 
ſaid he was mad that would do it: Yet if the Plaintiff had win purchaſe 
it, he would not avold it, but made thequeſtton to be, Mhe- Decrees. 
ther that the Alignment of a Decree was hot a Collateral aggumentcf a 
and Supplementarp Security, and not an Oziginial Secu- tecree a colla- 
rity, and ſo took it to be, and dilmiſt the Plaintitf. teral ſupplemen- 
Sir Robert Auſtins Caſe, who purchaſed and pad the tary Security. 
ſame day that the Bill was exhibited by Culpepet, pet loft 
bis Purchaſe, having no notice of his Suit. 


Pit againſt Pidgeon. November 26. 
Et c contra, 


Deulleth that 300 J. be pald to his Child which he 5..; 
+ ſhall have at the time of his death; and ik he have urged -7 > 
none, then to bis Siſter. Afterwatds thzte Thildzen are ſhall have at his 
bozn to him 3 then by a Codlell he debiſeth 200 |. to each of death. 
theſe Childꝛen to be paid at theit reſpective Ages of twenty After he bas 
one Yeats. _— — 
The Los Chancelloz vecreed, tho the 300 l. be devited Coe a 
tothe Child, Kc. and nam there be the, the Debile is not gives cach | 
vold foz uncertainty, but all thiee Childzen ſhare in it, 200 l. a-picce. | 
and that the Deviſe of 2001. being without wozds ignify» | 
ing the ſame to be of their Pozttons, noz any thing one 
wap q; another to revoke oz affirm the kommer Olle ot 3001. Legacy and Ac | | 
lt (hall be taken by wap of accumulation, and the Childzen cumulatioo, | 
ſhall have both Legacies, 


Butcher 
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Butcher againſt Hinton and Short. December 8. 
Short was not brought to Hearing. 


o Caſe, Butcher and Short Partners in Trade were 
(ndebted to Hincon a Banker, in a Bond of 1200, 
foz payment of 6000 1. in October 1675. That Mony being 
due, Hinton in December 1675, was called upon bp his 
Cred(tozs impoztunately lo great Sums of Mony. Pe re, 
quires Butcher and Short ta pap him; whereupon thep and 
Hinton agree, that fo; 2000 l. they will become jopn'(p 
bound foz ſo much to Hintons Credito2s, and foz 4000]. 
reſidue each to be ſeverally bound to Hintons Creditozg 
(viz.) each foz 20001. and not jointly 3 and Hinton gave g 
Receipt foz 60001. under Þand and Seal to them, and 
agreed to deliver up the Bond of 120001. And belag asked 
fo} it, ercuſed the pzeſent delivery of it, becauſe of the pe- 
ſent hurty of buſineſs, but would do it. The Bonds to the 
Creditozs were accozdingly entred into. The Agreement 
prout pzoved by thiee CUltcneſſes. The Bill was to have 
up the Bond of 120001. fog Hinton in favour to Short en- 
deavouted to charge Butcher. | 
Hinton in his Anſwer confeſt the Agreement, but that it 
was qualified, and part of the Agreement was, that Hincon 
(hould be counter-ſecured by their Bonds ogatnſt the Cre- 
ditozs to whom he was bound, and that he was dampnified 
fo} want of ſuch Counter ſecurity; fo} that he bad been ſued 
and fozced to pay the Creditozs 30001. and p20duced the 
Bonds whereon he paid the Mony cancelled; but he had no 
. Witneſs that proved erpzeſly that part of the Agreement 
touching Counter-ſecurity, but pzoved four Bonds of Coun» 
terſecurtty (ſealed, &c. and left with the Scrivener, but not 
to be delivered till Matters agreed by Hinton and Butcher, 
The Lozd Chancelloz, Take it fo} granted, chat what 
| Butcher did he agreed to do; 0} elſe he would not have 
A voluntary A The Counſel foz the Defendant inſiſted, that the Agree- 
greement not ment being voluntary, unleſs all that ſhou(d have been per- 
obliging in E. fozmed were perfozmed, the Defendant ſhould not be bound 
quity unlels all thereby in Equity, and his good Security taken from him. 
be perfouned. Cqhurchil. The [2laintiff fatls in not poping no; giving 
Counterſecurity., 


Econtra 
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E contra, It was ſald, that the Agreement was to gt 
Bond, not to pap the Mony; (o the Band once gwen binds 
to payment, and the failer-of Short to gide Security may 
not pꝛejudice Butcher, who did: And the Cautton to the 
Sctrivener muſt be intended of the relate to, not:the dell 
vering up the 120001. Bond; foz no Reaſon to counterſe- 
cure and become doubly bound fo2 the ſame Det, but ought 
firſt to be diſcharged oi the old Bond and Debt. 
The Lozd Ehancelloz. This: Debate: ares me that 
Short has failed, oz elle the Contention is vain 3 and the 
Agreement not being futly perfozmed, J cannot take ama 
Hint ons legal Security and pap him with Parchment; and 
Hinton had little avail by the Agreement, being bound in 


Vanacres Caſe. December 20. 


as indebted to B. Vanacreinpooo!. and to C. and 
others in 300 |. ann became Bunkrwps B. ſued-at 
Ta, and had Judgment, and by Fieri fac. 23000). bn Goods, 
but knew natlung al the Bankrupcy. C. ſued our a Com- 
miſſlon of Banktupep, and had thoſe G that were taken 
in Executton alſigned, and fo} ſome ot them ymgsanAgion 
of Trover agatn(t'3. aud bath Jud gmendand Execution foz = 
z0 |. oz thereabouts. B. dyeth, anuthe Aſſignee oi the Com- 
miſl toners bzoaght an Aaion of Tteveragainſt:thr'Erecu- 
to} lo the reſt of.the Goods;. anyxrecovers:5001. and hath 
it, and then bzought a Bill (n1Chancery-foq'the reſt ot the 
Goods againſt the'Erecutoz, ain Sate of! an:Erecutoz, 
who commits a Devaſtavit, and dyeti; is Etetutoꝝ ſhalt be 
charged here, tho he cannot be charged at Commam en. 
On the firſtÞeartng an Oder was dꝛaun up / that the eti· Cieditors to 
tioner and other Crevitozs ſhould come to un Attount pa-. come to an Ac- 
poztionably have ſatisfaction out ot the ſtate not recubeted. count, and to 
tu hereupon the Cale came nom to be reheard and ſo ozvered, have proporti- 

The LowChancelloz- The Onder (9norwell:grounded, onble babe 
This is not ltke the Caſe ofa'Devaſtavir, wherotnin timothe ann oe 
Common Law mill be alteren. J ſhould not in this Cale .....4 
have vecreev the Executoꝭs to atc ount, but grounded my ſeit 
ona Conſent, and that was, that the whole Debt sand whote 
Eſtate be on ali hands accomited' to compehending the 
Pony recovered, and pzopoztionably diviney; 

Then Coſts was piaped to be, fo2 that the Erecutozs 
ſhould pap Contribution Pony; but decreed Mn 

ote, 
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1 Rell Ar. 376, Note, The Executo2 in Caſe of a Devaſtavit ig in nature 
2 © ». +55, Of a Truſtee of an Eſtate. The Teſtatoz here is a Trex. 
Con. paſer, to which the Executo} is no way lyable, 


Willoughby againſt Ferne. December 21. 


PE Bill was to be relieved againſt a Statute of 26 

Eliz. 94 pears old, by the Heir, againſt a Leaſe of 4 

pears made by the Anceſto), foz A. in Truſt foz 40 l. a pear, 

to a Wife fo} a Joynture, the Detr clatming by another 

Stutute eign to the Leaſe in Truſt, ſo as the Leaſe could 
not hurt him. 

The Wife to pzotect her (elf againſt the Statue pendente 

lice, after the Bill exhibited, pzocured an Alignment of the 


firſt Statute, and ſet it fozth by Unſwer, Againſt which, 


Antiquity of a Pꝛoof was made bythe ]latntiff, that the Defendant, (viz) 

Statute an{wer- the pzelent Pusband, who married her when a Widow, had 

ed by beg after the Bill fozged and falſified the Church Book, whete. 

1 lu bp it would appear that the Statute was not acknowledged 

cet ta, bythe Beſail, as the Defenvant pzetended, and who after 
the Statute purchaſed the Land, but by the Beſail of the 
ſame Name. And that William the Beſatl was an Jnfant, 
(viz.) of ſirteen years, and ſo it was to be pzeſumed, that 
after (0 long time, that his Father, and not he was Cog- 
nion, and then the Land not being ever in the Beſail, his 
Statute could never affect the Land; and the Equity of the 
IÞſatntiff was on the Antiquity of the Statute, becauſe of 
the falſity of the Defendant. 

The Plaintiſts Evidence of his defence at Law is ſup- 
pzeſſed, and the Defendant having (wozn in his Anſwer he 
knewnot of the Statute of 26 Eliz. till (uch time, that 
was alſo pzoved falſe. The Defendant p2oved the Leaſe 
and Joynture and Papment of Jntereſt till 1644, and then 
Agreement to fozbear Extent till 1658, and then a Pi- 
nonty. 

The Low Chancelloz- This Statute being pzoved, and 
Intereſt patd, the Antiquity is anſwered, and a Pan ſhall 
not be arraigned out of his Eſtate ; and it is not matertal 
what was given 02 patd; fo} it he patd nothing the Heir 
hall not pzofit himſelf by it. But a Pꝛopolal being made 
by the Defendant, time was given to the Plaintiff to accept 
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Stock againſt Denew. 


o E Defendant libelled in the Admiralty Court of 

Dover againſt the Ship called the; &c. and ſug- 

geſted himſelf Dwner, and that the Shtp was 
unlawfully taken from him at Dea ; and the Ship 

coming into Dover Road and arreſted, one Parlivan came 
& pro interelle ſuo pleaded to the Pyoceſs of the Admiralty 
Chat during the lar between England and Holland, a 
Dutchman ( naming him) by virtue of a Commiſſlon from 
the States, took the Ship and ſold it to him, and thereupon 
the Plaintiffs Stock and his Surety dio give a Bond ta 
pap the Condemnatton BYony. On final Judgment of that 
Court the Ship was there appzalſed, and Sentence fo? the 
Plaintiff, becauſe the Defendant fatled in pzoof ; and the 
Ockendant appealed to the Duke of York ( Chief Avmiral 
of Dover ) and a Commiſſion by the Duke to hear and 
ſentence, &c. and therein the Appellant p2oved the Com- 
miſſion to the Outchman and Captain, and had Sentence 
fo} her. But the Bond being put in ſult at the Common 
Law, the Defendant pleaded the Sentence in the Appeal. 
But the queſtton there was, Chether the Appeal was well 
brought, becauſe it was not ſufficiently ſet foxth that the 
Due had Juttsdiaton of _ Judges in Camera Scaccarii 

c 
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(foz there it was depending by CUrit of Erroz) direged 
learch to be made fo? Pieſidenig of Appeal to the Duke as 
No Appeal from Admiral, but none could be lound. «he Defendant erh.. 
the Court = bited his Bll fn — on finds _ no reltef, fo; 
over to e he Pgſtred there to grabune his tnelles, and to have a 
High Are Timmi fg} thatend, - But In cg a Abe Appeal was 
not Waiqt ina ige, p2ebotley nat. | 
The }Naintiff petitioned the King on the whole matter, 
and pꝛaped a Commiſſton of Review of the Dover Sentence; 
and the Dutch Agent 0} Ambaſtadoz interpoſed therein; 
and it being Bulineks of State, and rclating to Articleg 
made on the Peace, An Oper was made by the King and 
Councel, that the Parties ſhould go to Trial, and the 
pzoperty be inſiſted on ( viz.) in effea, whether the Ship 
was lawful Puze oz no, in an Acton of Trover, Swck 
thereugon moved tk Chancery toetay Pꝛace ed ings on the 
Judgment at Law ett the Trial, which was granted, (t 
being a matter of State, and of which the Ring and Coun. 
cel bad taken notice, But Stock deſired the Oepoſitions 
of Clitneſſes taken in Chancery aud Dover Court, and 
that the Comm(fton from the Duke might be uſed at the 
Trial. By Odder of Chancery thoſe of Dover and in 
Chancery were ptelded to; but oppoſition was made to the 
Oepoſittons by the Dover Commiſſion, becauſe they were 
coram non judice. | 
The Lozd Chancelloz denied the uſe of them fo? that 
teaſon. But the Plaintiſf ſhall not therefoze loſe his 
Cauſe, if de can pet make pzoof, tho he miſtook his way; 
d the Caſe concerns matter of State, and therefoze he 
il bave a Commiſſion to pzobe his Cauſe if be can. But 
the Platnt ſhall bung the Mony into the Court. 
Condition of a ote, N ts admitted at Law and in Chancery, That 
ond to pay the the the Condition of the Bond was to pay the final Con- 
{mal Condem- demnatian of the Court of Dover, pet ik the Appeal had 
— - he heen right, and the Sentence at Dover repealed, the Plain- 
ee >" till would be eaſed of the Bond. The Injunction was 
© continued till the Trial. 
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Anonymus. April 18. 


Commiſſion of Bankrupcy was taken out agaſnf> 

Thomas Forch the 17th of Nov. 1676. but poſe» 

cuted only by e. Ruſhworth ; the other Credi- 
tozs conſenttngthat Execution of the Commiſion 
be fozbozn a month, but Ruſhworth did not conſent no; 
knew thereof, bur herſelf, pzoſecuted, and ſhe ſued Mead, 
who had poſſeſt the Eſtate by Aſſignment of the Bankrupt, 
And tt was inſiſted at the Trial, that Forth, who was the 
Pankrupt, was not ſo and after ſhe had a Gerdia, and 
the four months were out; thiee weeks after the petitions 
to be admitted into the diſtribution, and now would contrf- 
dute to the Charges, the (ſuſpenſion of erecuting the Com- 
miſſion having been lo ozvered by the Chancelloz ; and now 
directed to be admitted into Contribution by mp Lozy 
Chancelloz. 


The Lady Turner againſt Bromfield. 


þ E Plaintiff being to marry Aſton, it was agreed 
between Str William Aſton and :. Ewer the Plain · 

tiffs Father, that 2000 l. Pozxtton (hall be patd, and 300 l. 
per annum ſetiled lo the Ladies Jointure. And the Lands 
in queſtion, in oper thereunto were leaſed to Steven Ewer 
and Nicholas Ewer, fo} 99 pears if the Plaintiff lived (8 
long, and Stephen and * redemiſed the W to 
t 2 Aſton 


— , ww. 
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Whether a truſt Aſton fo} a leſſer Term, tendung 300 l. Rent per annum. 
of a Term for The Potion was patd on the Marriage, and the Juhert. 
the Wie be dil- tance ſetled on the Pusband ; the Þusband died, the Plain. 
lable by the tiff married Sit Edward Turner, and he fo valuable cong. 
f dergtton ſad all (a Eftate at Law and Equity which he had 
in hig qiyn oz hu Alles Righr, and thoſe under whom the 
Defendants clatm, and made a Jointure of other Lands of 
200 |. to the Plaintiff, who exlibited ber Bill fo2 the 3001, 
per annum, and ſhe fs Erecutrirto Nicholas Ewer ſutbibing 
Truſtee. The queſtion was, CUhether the (ale by Sir Ed. 
ward Turner, her ſecond Pugband, ſhould bar having the 
— fo} there was no Agreement fo} that to bar her 
rſt; 
But it was inſiſted on, That tho the ft ſt husband might 
not allen, the ſecond might; fo2 it was no moe than if a 
Life were Ceſtui que Truſt of a Term, the Þusband-might 
ſell, which was ſaid, he might, foz tho a thing tn Agton wag 
— vendible at Common Law, yet is every day otherwiſe 
1 Cquity, 
The Husbanl , The LowdChancelloz agreed, If a husband make a Leaſe 
cannot (ell the (02 Pears in Truſt to; the Aike voluntary, and he ſeils, 
Wifes Jointure this map bind the Alle, becauſe of the Fraud. But where 
by a formers AQ Truſttscreated foz a life, as here in this Caſe bona fide, 
Huband. the Vusband can in no wiſe bind the Mike, unleſs where 
ſhe is examined, as in a Fine, oz in this Court, elſe no 
Man ſhall be able to pzovide foz Cc lite o: Childꝛen. And he 
had no regard oz notice, 02 not, to the PPurchaſer, tho in 
the Cauſe, no} to the (ſecond Jointure. And decreed fo} the 
Plaintiff ; and a fozmer Pꝛeſident in Point was ſhewn, 
Becauſe then there ſhould be a perpetuity ofa Term; 
and tho there be difference in wozos when Lands of Free- 
bold are deviſed to one ko; life, the Remainder afterwards 
to his Heirs immediately, and when a C erm is ſo deviſed, 
the difference is in words; and new Eſtates, Jointures 
and Settlements are of long Terms: And a ſimtlitude is 


between them, &c. 
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Civil againſt Rich. January 24 & 25. 


bE Queſtion was on a Mill, whereby after other 
Bequeſts this Clauſe was added, (viz.) ſtew d Flu He 


All the reſt of my Lands, Goods and perſonal to 4. B to give 

Eſtare I give to A. B. on Truſt, to give my Chil- to my Chilfren 
dren and Grandchildren according to their Demerits. The and Grandchil- 
Ceſtatoz dycd : The Deviſee, who was Þetr and Erecutoz, Juen according 
gives the Land to one omitting the reſt. And the Que. ©2 = r De- 
ion was, Nt that was a diſpoſitton accozding to the Truſt, 
and was much argued, 

Tie L020 Chancelloz. J take it fo? a Rule, that where- 1 
ſoever there 19 a demand in Lam q Equity, there mud be a e . d, 
certataty of the thing demanded to be adjudged 02 decreed ; „and ther mutt 
here it ts left both ko the time when the Demand ſhall be be a certainty of 
made and to the Sum 02 pzopoztton of the Lands, and che thing de- 
here is by that means an uncertainty of the Parties to manded. 
whom he may afterwards have moze oz leſs Gzandchildzen. 
J fit not here to moke the Muls of Wen, noz to interpzer 
them farther than the Ciills ga; and therefoze as to the 
Settlement of the Lands on one and not on all J cannot 
alter; Jt 19 clear the Childzen are not to come in by the 
Tull immediately, but by the At of the Deviſee ; and he 
19 ta giwe 02 distribute acco2ding to their Demerits ; there⸗ 
foze he 1s Judge; and vilmiſt the Bill as to that. 
be 


. 310 Tem. Hall. 39 & 31 Car. II. in Cane, © 


Deviſes to bis De remembyed ſeveralCaſes in this Court, (viz.) one 
Wile to diftri- gpjupged bp htmſcif, where the Þusband of a ſecond (ice 
_—_— bs having two Daugbtets by the firſt, deviſed bis perſonal 
Me Maden hoe CRAre to his (Ulite to be Tiſtributed among the Daughters 
(be in tiles, and dut ing the {Wvowhood of his (life, and dyed 4 ſhe mar- 
then diſtributes, tir b again, and afterwards gave the whole to one oft 
1 of in that Caſe the other was relieved, becauſe the power 
viſttibuting during der CCidowbhood did determine upon her 
ſecoud Parriage, and a Truſt map be annexed to a Power 
0} to an Eſtate with Power, 


Deviſes to his $00 400 95694 6440 
— vx pe alſo remembzed a Caſe between and 


ed the Leaſes away; the Son ſued tobe relieved, but was 
diſiniſ 3 fo it was no Crus fo} the Don, 


And in the pzincipal Caſe, he ſald, though they amounted 
not to give the Plaintiff ihe Lands, pet the wozds were not 
idle, but put a reſtroint on the Deviſee ; fo} though he 
might give the Lands as as he did, yet pe could not gibe 
them in Poſſeſſion oz Remainder to any Stranger, but 
only to the Family. 

Then another Queſtion aroſe touching the Perſonal . 

Whether the E- (late, wherein the Point was, That a Citizen of London, 

tate which a bet'g tellduety Legatee, dying, whether this being but a 

Citizen hath 3% Legat p, Which till Eleaton rifted prima facic in the Lega. 

— tec, not as Legatee, but as Erccutoz, (to; he was Exe- 

— * — tut o) and the ft i Ce ſtat oe Eſtate, which remains in the 

— Erecu: oz as Executoz, ſhall not be ſubjea to the Cuſtom as 

the Exccutos own Eſtate, 

The Lozd Chancello} decreed the contrary, and ſaſd, J 
will make Election fo} him. 


Clark againſi Danvers. January 28. 


Amuel Wats Gjandſather of the Platntiff, took a Co- 

x 3 pyhoſd Eſfate in Reverſlon fo thiee Libes : And the 
Copp was to Elizabeth Mother of the Plainciff, and to 
J. S. and Danvers ſucceſively. Elizabeth was made the Pur. 
chaſer (viz.) Et Eliz. dat pro fine 4 l. By the Cuſtom of 
the anon the firſt taker map bar the Remainder, Danvers 
the Defendant was Godſon to the ſatÞ Samuel, Elizabeth 
the firſt taker, and J. S. dyed. Danvers tg — ; the 
_ Copp- 


— on Aw ton. - 
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Term. Hill. 30 & 31 Car. II. in Canc. 311 
Copphold was decreed to the Platntiff, Þeir and Erecuto} 
to Elizabcth 4 fo my Cod Chancello) | held, that though Truſt cf a Free- 
Samucl pup the Fine ; pet when-by bis Conſent Elizabeth hold for Life de 
was made Purchaſer in the Copy, tt ſhall be taken ag all creed to theHeir. 
one as if ſhe Had patd it. And it to, it Hall be tntended 
that all the Eſtates in Remainder were in Truſt fo; her, 
and ſhe hath Power, as by the Cuſtom, ſo by the Crust, ap 
Celtuy que Truſt to diſpoſe of them. | 

Sic Francis Winnington -objecteT; That however the 
Plaintiſt was not tntituled ; fo2 as eit a Erecuto} ſhe 
cannot be tatituled to the Truſt ot a Frehold fo Atte. 

The L9}d Chancelloz. -(Ubo ſbanl bave it, &c. 


Gold acainſ Canham, January 28. 


Old, Lee and Canham were Partners in a Trade 
at 1.cghorn ; upon Account they diſſolve their Part- 
necthip, and Gold had his ſhare ſatisfied him out of the 
Stock. Wany pears afterwards Gold had occaſton to re- 
ecive 500 Oollars at Leghorn, which was to be pald him 
foz Perchandize by A. B. another Stranger, which no wap 
related to the Partners Trade, The 500 Dollars were 
conſigned by Bill dzawn on Kirk by Canham papable to 
Gold, to be recefved foz his uſe, ond Gold recetved them. 
Canham ſued at Law fo the Dollars. Gold fues here to 
be relteved, and inſiſts that he ought to detatn the (ſame, be- 
cauſe when the Partenerſhip was diſſolved, Canham did co- 
venant to ſave him harmleſs from all Loſſes and Damages 
due 02 which might be due, oz bzought on, oz which might 
02 ſhould happen to him the ſaid Gold in relation to bis 
part; and that long after the diſſolution of the Partner- 
ſhip he was ſued by the Duke of Tuſcany fo; Cuſtoms un- 
pald at Leghorn, foz the Goods which belonged to the Retainer of Mos 
Joint Trade, which amounted to 601. and Coſts, which he ny in his Hands 
had paid, and therefoze tnſiſted to retain to pay himſelf out for ſatistaction 
of the Dollars. of a Contact to 
292. attomp Jones. The Partnerſhip was long lurten - ce barmleſ 
dzed (I think he ſaid fourteen years) in all which time we 
have nothing to do with Gold, and the 500 Dollars ig paſa 
only to our uſe, and no relation to the Partnerſhip. And 
the Covenant to (ave harmleſs is no Debt, but only reſts 
in Damages. And to the Sentence in Law we are no 
Party, no; ever acquainted with it. And by what W 
t 


| 
| 
| 
| 
| 
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faint defence made by Gold the Sentence was given, we 
know not. And it is moze pzobable when Gold hay his 
Pony in our Þands be on deſign to pay himſelf out of 
our Pony in his bands made faint oz no defence. and 
its (mpzobable that the Dukes Officets ſhould be ſo long 
negligent of the Dues to the Duke, and the Plaintiff could 
have given notice to the Defendant, 
The Lozd Chancelioz, CTUbether the Bill of Exchange 
was befoze o; after the Sentence doth not appear, 
P1. Attoznp objected. This is like a fozeign Attachment 
to pay due on one Account, 0} occaſſion out of another; and 
the Pony is not due from Canham only, but alſo from 
Lee, till at laſt it was anſwered, that Canhams Covenant 
extends to all which Golds part ſuffered, 

And decreed accozdingly. 


THE 


Abatement. 


Roccedingꝑs after Abatement 
of Suit decreed and enrol- 
led, no Error or cauſe of 
Reverſal, 


Account, 


An Account reſted upon 14 years is 
concluſive, | 127 
Where an Accountant having loſt 
his Papers by no default of his 
own, thall not be charged be. 
yond his Oath, 128 
Creditor of a delinquent having his 
Debt allowed him in the Pur, 
chaſe of the delinquents Eſtate 
mall not be put to account for 
the Profits under the Purchaſe in 
diicharge of the Debt, 17 
Plea of Account ſtated overruled, 
though the Defendant. but an; 
Exccutor, and the Account ſta- 
ted by the Teſtator, 262 
Decree for the Security, of the 
Money which\depepded on Ac. 
count, whether the Security {hall 
be given before rhe Account 
Ras, n þ 294 
No tavelling into an Account ſtated, 
but by charging of particulars 299 
Creditors to come in to account, 303 


122 


Actions. 
Suits quis times proper in Law and 


Equity, 
Adminittrafion, 


Iſſue directed whether a n to 
whom another got Adminiſtra- 
tion was dead or not, and In- 
junction to ſlay Execution, 30 
A Term aliened by an Adminiſtra- 
tor ſhall go to his Executor, and 
not to the Adminiſtrator de boni 


von, 224 
A Deviſe to two Executors of reſid. 


bonorum, one of them dies, the 
Adminiſtrator ſues the ſurviving 
Executor ſot an Account, 23 


*Advowſon. 


A Difference between an Adyow- 
ſon i» Eſe, and the Patro of 
an Holpital newly ereQed, 214 
Jim 4 Agreement. Fg 

Marriage determines an Agreement 

made by the Husband with the 
Wife her ſelf before Marriage, 21 
Agreement, though the eonſidera 
tion be unequal, and in the na- 
ture of a wager, decreed, 42 
Where an Agreement tho eonceived 
upon a miſtake, ſhall bind the 
rty, as when he conceives he 

ad not Title (when in truth he 

8 1 had) 


213 


The TABLE. 
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| had to it another to enjoy 
TIX 5 55 


Whether when a — "EIS. ., | 


ro be accepted ſe day in 
lieu of a — 5 is 


pay fails in payment at thoſe 
days,hcfhall 1— havemy beneſ 


by chat Agreement, 110 


Agreement of Baron and F A 
ſore Marriage 4 — 


— 9 7 
Agreement of parties cannot 

vent a Court of A Equiry in its Ju- 

riſdiction at 


Tenant in Tail bound by his Agree 
to convey, 178. — ako 
ue in Tail isnot bound by that 
Agree — 
c or t 
enters on the Land it ſhall bind 


172 
An Agreement for the Purchaſc 
ith the Ceflvwy que Truſt of the 

* us, not unleit the Tru- | 
es ate parties, 175 
breach of an is not 
eviſ able, 208 
Tbe remedy of an n 


to be reci 


A Bond determines a parl Agree | 
ö 286 


Intail in — in Law, whe- 
cher the Iſſue ſhall be bound by 
the Agreement of his Father 
without a Fine, 294 

u here Comme. is intire and inc- 
quitable — will not appor- 
tian Relic for part, | as 
= RO the n was 


202 


* 4 :, 
{13 al 1211 ö 4 


4141 


* 


A Decree for Alimon co. 
habitation, the Aa exhi- 
; bits a Bill, and offers to 1 


| Decree to pay Alimony till Co. jo 
bitation, and now the Husband 


not in this Caſedilcharge Arrears, 


No Alimony can be decreed but by 
conſent, unleſs there be firſt a 
Decrce for Separation, ibid. 


Anntuty. 


chaſer, 273 
Lands out of which Annuity is 1. 
ſuing ſold for op) of = 
it was paid out 
ocher Lands n 295 


Liberty Defe 
| to a ndant to 
' amendher Anſwer, the being * 
| te fiſt Anſwer is rejichies 
n n 
inſufficien, the Defendant if he 
anſwer without ex 
Sm Report a, though he 
| nts except ed, chough 
1 the Bill, 
Where the Plaintiff's own Hite 
ſhall not be ſuffered to de read 


him, 15 
R e, if a ſceond Anſwer be inn 
ficient, Proceſs ſhalt go on where 
it was beſore 
Former Bill yet 
che ſecond Bill, 5 
Relief of u Debt which the Plaingff 


E be per. 1 


| i147 Cs Jen 


1 
3302 15 


offers to co-habir, the Court can, - 


Relief for an Annuity agaiaſt a Put- 


Tie 451 E 


— — 


A Pleaand cheeoinſuſſicient Anſwers 
we = to be examined on In- 


2 


erragarecies, 
Appeal. amal. 
No Appeal from the Court of Dover | 


the High Admira, 
Appeentice. 


The Maſter ordered in a ſhort time 


to ſue his A 


prentices Indentures 
or elſe to 


ver them up, 70 


Attitles, Vide Agteement. 


129, 173 
a man cannot transfer he can- 


not oblige by Articles, 210 
Aſſets, 


Truſt Lands no Aﬀers in Equity 
alchough the Truſt be decterd — 
T4, 12 


of Reddniptich in 
be Al. 


1 5 
pl odor ace, 204 Goch t 


Goods come to his 
— 


| 226 
Leaſes are Aſſets to pay Debts not- 
withſtanding the Aſſent of Exc- 


cutor to the deviſc of them, 237 
en, 

Subſequent Aſſent will not ſuppl 
the want of Conſent ot ſupply 
141 : 


Things in Action nble E- 
1 and how. . 3 


306 | 


No Reli 


— — 
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Dificrence between an Aſſignment 
of 3 Cen Alon by he Vary, 
and by an Agdainiſtrater a Scran 

and wha hed ns calqur of 


1 er 


170 
auutuntcr. | 
Two Deeds of the ſume date touch- 
ing one thing is but one Alſu- 


rance, 


5 
between Covenants for 


Diverſity 
farther Aſſurance and 
Security, 1 252 
Attachment againſt a LEA 
. . to hi by 
er by Conſfene, 185 


| Award, Vide attachment. 


| An Award confirmed in pare wa 
made void in parr, 40 
Award ict aſide becauſe rho the party 
did not actually aſſent to the Re- 
ference tho he had attended the 
Reference in the Bufinefs, - 87 
Award erroneous becauſe it was 
ee en eee, refer- 
red, ibid. 
Submiion ro an Award by Conſenr 
of parties by Order of this Curr 
* is cevokable,: jri-0 


Whether Eads nod ts bo ad- 
mitted 2 


— = Fx \ward ; 


an 
of 
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for there the Parties chooſe their 
own Judges ; but if by Conſent 
and Order of Court it ſhall be ſer 
aſide, if unequitable, 79 
An Award that he ſhall procure the 
Infant, when at Age, to convey, 
{ct aſide becauſe unreaſonable, 


280 

The Court will decree no Award to 

bind the Infant, ibid 
enen, n 
Bankrupts. 


408 of the Creditors ſign 
an Agreement, ſome of the 
Creditors ſued out a Commiſli- 
on of Bankrupcy, and the others 
had notice, and ſeven months 
were palt ſtom the date of the 
Commiſſion before the Commil- 
ſioners aſligned ; thoſe Perſons 
concerned in the firſt Agreement, | 
and excluded the Commiſſion, 
| ſeck to have the Agreement per- 
formed, or to be Jet into a Di- 
vident, but the Bill was diſmiſt, 
TS, | v0 
Commiſſioners of Bankrupts cannot 
allign a Covenant to renew a 
Leale. On, if they can aſſign an 
Equity of Redemption, 71 
Difference between Commiſſioners 
ol 'Sowers and Commillioners of 
Benkrupts 232 
Proof of a Creditors Debt diſallow - 


cd by Commiſſioners, the Court | 


Will hear the proof, 275 
Diſtribution after ſour months, 307 
Varo and Rn. 
Matriage determinesandexcinguiſh- 


, 1 
The be of a Decree by Baton 
and Feme belongs to 5 Feme 
and not to the Executor of the 
Husband, 1 27 
The Wife ſues for ſeparate. Main- 
tenance without her Husband, 


Of things mecrly in action belo 5 

ing to the Wife, as a Bond, Lt. 

acy, &c. ſhe ought to join in 
uit, aner of a Rent runni 


in the Wiſes Right after Marti- 


age, l 
The Husband alone ſues the Bond 
and dies before-Judgmenr or De- 
cree, the Wife cannot revive the 
Ai for ending] Mer 
ing a 

Feme Sole if —— with the 
conſent of the Truſtees, and if 
not, then to ſuch Perſons as tlic 
Truſtces ſhall nominate, and for 
want of ſuch Nomination, then 
to themſelves, ſhall enure to the 
Adminiſtrator of the * 
Whether the ſecond Husband be 
anſwerable for Profits of Lands 
wrongfully taken by the Wife 
dus ſola, and aſter by the fob 
mer Husband during the Cover · 
6 %% 03 1098 
The Wife may not be ſuffered, tho' 
to good Uſes, to- diſpoſe of any 
Money ſhe bath raiſed out of her 
Husband's Eſlate by, Frugality 
117 
A diſpoſition by Feme Covert of 
Monies raiſed cut of ſeparate 
Maintenance, good againſt the 
Hausband, gre Bs. 57 7 


1 


etlr an- Agreement made by the 


— 


* 


hae wounds 
Where the Portion of Money ſhall 
go 


„FCC ² “mA ̃˙ ö — 


The TABLE. 


S 
8 
——_— 


* "che Kxecators of the Hui. 
„and not to the Wife ſur- 


vivi * 1K IK 2100-328 

a Tau for che A 
wichout ve words does not 
exclude the'Baron, 194 


Huchand cannot t or 
m= che Term of his Wiſe in 


Truſt, 225. - Nor forfeit ic for | | 


Outlawry or Felony, ibid. Ale 
of an Al 


by Age Toaſt for the 


ife, for. this is voluntary and 


lent 
. A. r. ibid. 
When a Term is ſertled for Maing 
tenance and: Jointure of the Wife, 
the Husband ſhall never bind the 
Wife by his Alienation, 266 
The Hus charged with Debts 


of the Wife for Goods bought by 
her when Sole, 
Baron 
of 


© P * . : 
. = : 


to the Plea, the Wife refuſed: to 
be ſworn, the Plea ſtood as to 
the Baron, | 296 
Whether the Truſt of a Term for 
the Wife be diſpoſable by the 
Husband, 207 


The Husband cannot ſell the Wifes | 
Joynture by a former Husband, | 


308 
VBI. 

Certiorari Bill, | 31 
Certiorari Bill to remove a Cauſe 
out of the Mayors Court, and 
becauſe his Witneſſes were our 
of the Juriſdiction, and the Bill 
was for an Account touching o- 
ther Matters brought to hearing 


in Chancery, and not removed by 
Procedendo, becauſe it concerned 


the Cauſe was d 
* < 


and his Wife, and ſwears | 


| other Mareers, a nd after hearing 
miſt our of this 
Part of the Matter being i 
1 drawing up the Deeree, a Bill of 
Reviver lyeth to reverſe thoſe 
[Notice given 40 8 of «Bl 
; of Reviveriis:Neceſlary ;''-and ic 
is improper to make him a Party 
| - not being in Privity, 142 
| — ds «Bil of 
| not on 
do the Deviſor, but inthe Na. 
| ture of a Purchaſer, : 124494 
Money decreed by Rule of Court to 
| be paid before a Bill of | Review 
| drought, bur cen eng Seca. 
| — it, the Rule diſpenſed 

f My WAR Wb. 201 91.7 42 

Nothing ſhall be a ground to | 
| a new Tryal after } _— 

| is nota ground-for-a ub of Re. 

ew to reverſe a Decree, and 
| _ Confeſſion ſubſequent to a De- 
| 


erde is. no: ground for a Bill of 
Review, 43. Nor is che want 
of any Evidence or Matter which 
might have. been uſed in the firſt 
Cauſe, and of which the Party 
had then knowledge, and ground 
for a Bill of Review, Fial. 
© cannot. maintain a Bill of 
Review becauſe he is not privy, 
| % 1 
Aﬀer a. Decree the Plaintiſf 
not diſmiſs his Bill, 2 4 
A Bill diſmiſt by Sentence agaiaſt 
the Plaintiff given in the Court of 
r 
A Bill in another Cauſe no Evidence 
againſt the Plaintiff in it unleſs it 
be proved to be exhibired with 
his privity, | s Fri 65 | 
F'4 | A 


An original Bi 


Tbe TABLE. 


- A Bill afrer a Venia in Aden en 


the Calc 1 Matter (as a 
Letter) in the Defendants 
| nizagce, which the Plaintiff could 
OC the Plea 


Was to the Verdict, chat the eſ- 
ſect of the Letter was given in 
Evidence at the Tryal, and the 
Demurter was for want of Equi- 


gia Hl ir ee x ere 
claimed under Partics bound by 
that — allowed good 
Relief upon the Str of Uſes by 


9 — 
id. tit. Charitable 


.— ny — 


Bord moderate in teſpect of the 
— of which it was to if 
taken awa 


72 

Obie in — Bond loſt hath remedy T 

4 Surety in Equity, 77 
Ob in a, rolunary 1 8000 one or 
rs a voluntary Decd 
haak» remedy. in Equity, 78 
Money was paid toone(aScrivener) 

Who did uſually receive Money 
FORTS Obligee, yet the Obligec 
the Receiver with 


the Bond, it was held no good 


| —_ to pay on 


22 — 


„Er res a is duc en Bond 


— — 
— — 
Intereſt upon a Debt duo by Speci- 

alry and Onſiz at Law thay wpok 


circumſtances —— 


uity, 
No ce? in Bir aguint and 
rr 


No Relief 10 be given againſt a 
nal Bond — teinds 


ſure to aſcertain the damages for 

the Breach, ibid. 
K Agreement contained in the 
Condition of a Bond ſhall not be 
turned into a collateral Execution 


> 4s 1 to fave harm- 
leſs, &c. ho is relieved: againſt the 
Bond without en 139 


. 


3 m4 . 


C. "A 
Chancery. Equity. 
HE Power of the Chancery as 
to Sequeſtration, 92 
1 aſſiſtant to the Juriſ- 


Acton of the Mayors Court, 
e 

When de <4 
Gauſs cannot relieve in a juſt 


the Parliament will give 
pecial direction for Relief, 205 
* — formerly examined in the 


6 
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ther the Chancery can grant Re- 
os upon the — Charita- 
ble Uſes by a Bill, 158 
when the intention is clear, all 
means without which that can- 
not be attained muſt be ſupply ed 
by a Court of Juſtice, 177 
Whether a Sentence in the Spiritual 
Court be ſubje to Examination 
in Equny : - © 20t 
Equity conſiſts — in Action, 
and is only attainable by Proceſs 
in a Court of Equity, 208 
The Court of Chancery cannot by 
Decree bind the Iſle of Max, 
gt 6200 121 
The Chancery cannot help in Equity 
againſt an Act of Parliament. 
Where Equity creates the Eſtate it 


ſhall be guided by Conſcience, | 


* 136 
Court of Equity a proper Interpre- 
ter of a te, | 6 


5 
He that will have Equity. to help 


where the Law cannot, ſhall do 
to the ſame 
he ſceks to 


againſt 
relieved in 


wow 


Circuity of Action, 
Charity and Charttable Uſes, Vide 
Deville, Vide Bill and Tir. Chan. 


Relief giv 


en by Bill. on the Statute 
of Charitable Uſes, 135, 150,267 
Money given to a Pariſh generally 
without ſaying to what uſe, de- 
creed to the Poor of the Paciſh, 


135 


| 


A Decree. by Commiſlioners for 
| r 
| Bill. - L | 

The Courſe of wits 
Petty Bag on a Decree of Chari- 
table Uſes, ' bid. 
An appointment to a Charity thar 
was t to the Statute of 


z. and ſo void, is made 
195 
or- 


44 


Tertenants Leſſees of a 
dered to augment the Rent, bid. 


{N10 1 


Entry on the Land by a Ceftuy que 
Truſt is not — Cage 
Commiſſion. - 

When the hath a Commiſſion 
ent he can never examine new 


22 Common. 
greetent to incloſe Common, par- 
ties that have Intereſt — 

Common and not privy ſhall not 


be bound, 
of à Condition precedent re- 
—— in — as in the nature 
- of a penalty, 

A ed mee. ac be performed 
in all Circumſtances, and yet be 
_ relieved in Equity, 141 
The — of a Condition annext 
to a volu diſpoſition not re- 
lievable in Ecuiry. hid. 

he Condition of 4 Recogni 
ualified in Equity according to 
the Equity of the Matter before 
the Recognizance given, 191 
ion 


1 
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Condition of a Recognizance for 
__—_ of Money generally 
alified in Equity to cheoriginal 

ity, 


191 
Con:ent. 

Conſent binds the Party, bur ſhall 

bind others, 210 


Conſideration- 


Conſideration valuable, but not e 


uitable, as 5 1. is in Mo 4 
Equity = 3. A* 
Nn 


tion, 49 
Loſs as good a Conſideration as 


Profit, 


78 
is good —— 
make a Feme a pr romoma 99 


Coney: r by» gc 


Contrac. Vide Agreement. 
Contributton. 


1 wa ina R 


one is ſucd and paid the wholc, 
another is inſolvent, the third is 
ſued for Contribution, he ſhall | 
contribure a Moiety and: not a 


rhird part, 246 


CToprpold. 
Forſcirute of a Copyhold 
of Timber relieved in 


The Widow of . 
de endowed of the third part of 
the hey af ws values of the Co- 


Rape dut reverſed by the Lord 
ras to that, 


ſelling 


2147 


| 


hoſe |. 


| A Courſe to recover a Debt-againſt 


72 | 


der not to his. 
dy oe 


AR of the 
der the 


171 

A Surrender ws pe ditt 
entment, c a 
voluntary Diſpoſition, ibid. 

Lord of a Manor cannot declare a 
Truſt of + Copylicld granced to 
his Son, 261 


Cozpojation. 


a Co on, yet hath nothi 
whereby i may be ſum 

| Covenant. 
A Power to Leaſe raiſed by a Cove- 
nant to ſtand ſciſed is not good, 
161 
If Ce — "Truſt covenant, that 
his —ͤ— — and he 
— —— force them to 

e ſu nveyance, Equ 
ough e 
but to leave the G to 
* — 111 
The Land bound b Covenant, 260 
Exceptions in Leaſes for three Lives, 
8 0 one of theſe there is a Cove - 
| — paying 200. it is 
notice impli or ought 
to ſee 2 175 | 

A bad Title ſold wit —— 
for further Aſſurance, _—_— 
wards the Vendor 


good Title, decreed — oy 


27 
In what Caſes Action of N. 


will lie, 294 


Reteiner 


The TAB LE 
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ner oſ Mena! in his bak for 
Ret Aion of a Covenant to ſave 


harmleſs, 311 


Counſello}. 


Counſellor is engaged to filence 
* _— be pur to anſiver, 


277 


| F 
The Factor ſhall have the beneſit of 


Cuſtoms ſaved, and not the Im- | 


ployer, 27 
The Tinner Articles to deliver Tin 
to the Merchant Cuſtom free, and 
che Merchant ſues to be relieved, 
but is not, for it is in fraudem 


Regis, + 256 


. — 


2 


Bill becauſe claiming by Ti- 


to inforce to do an act which 
* Pan was formerly Ter — 

j 
No original E inal Bill ought to be admit- 
ted to explain a Decree upon any 
Matter of Fact precedent to — 


aſſigned for Errors in a De. 
cree muſt appear in the Decree it 
ſelf, for being of Record muſt be 
tryed by it, 54 
If Matter of Fact be miſtaken at 
the Hearing and decretal Order, 
that mult be rectified by re-hear 
ing, and not otherwiſe, ibid. 
A Decree in nature of a — 


A . e 


When a Decree is to forecloſe, he 


Money nor 


— 
will — ory new 
Decree be ſigned and 


it, 
All that come in pend 
bound by a Decree, 
"Ree oh. u 
an 
to put a period to it, 
A Covenant to ſecure a 


Tryal referred to Law, and order: 
ed that the Defendant do nor in- 
— Title ſet aſide by the 

Decree, 267 

Where a Pariſh is fue, four moved 
to defend, and a Decree 
them, one who claimed under 
none of the four, may have a 


Decree; and though no 

nor privy, may have a Bill * 
view, 

| He is imprudent that will purchaſe 

Aſſignment of a Decree a collate 
or ſupplemental ibid. 


Deed. 

In a Bill to diſcover a Deed the 
Plaintiff ought to make Oath 
that he had nor the Deed, 11. 
But with this difference, when 


the Bill alledgeth the want of a 
Vy Deed 


| The TABLE 


Decd, ond ſceks w be relie ved 
on the Matter of that Deed, by 
a Decree, luch Oath is neceſſary : 
But where the Bill ſecks no De- 
erce but barely to have the De 
ſendant dilcover Whether he hath 
ſuch Deed ot not, or to apes the 
Decd pr — ——— 
E. Cr, ought io 
his Oat 

Equity raiſed out of a Deed ta 


cd, 
A Deed i ſurpreſſed, and the 12 
decreed juns Try al, 
A Purchaſer from 7. of Landywhich 
3. makes Title to, . 
Doeds which makes itle is 
not bound to diſcover them, 69 


Depoſitions i former Cauſe be 

in a . 

rween other Parties read againſt 
one that claims not under any of 
thoſe Parties, 

Where itions in a Cauſe di 

miſt (h r 175 


3 in both croſs 
-— "= 236 
Dilwiſon, Vide Bll. 
Diſmiſſion of a Cauſe without pre- 


dice in Law or ty how to 
= underſtood, _— 136 


Demurrer. 
Whether Demuegrer may be to an 


Antwer, $6 


Demurrer, becauſe more was pray 


ed to be relicvcd than can be, | 


=. ) ro revive an Order to con- 
ent where the Feme was party 
and ſince married, and ſo her 


Conſent determined, 77 | 


- 


Devile, Vide MU, 
Legacy, 
Debts on a Bend and i 
tract to be paid in 
tion where Lands are to 
for payment of Debes ; 2 4 
Debts and Le becauſe the 
Land is made ly able 1 
r 0 
J 


in a Caſc of Debt 

that in their own nature 
the Land, 2, 249 
Difference berween a ion to 
make a Deviſe void without li- 
miting it over, and the limiti 
it over to another; in the 
_ the Condition is in terrorew 
y, otherwiſe in the later, and 
ce 1 broken not teliev- 
e in Equi 140 
No collateral * to be te · 
ceived to expound a Deviſe of 

1 
A Devi ben Heger, 

void in Law, yet good in 

177. As on Condition that 
ſell, is void in Law; but it is 
good by way of Truſt in Equity, 

177,1 
Whether the Heir ſhall be forced 
ſell Lands deviſed to be ſold af- 
ter the death of the Executor 
when no party is named ro fel 


A diflerence between a Deviſe - 
Mone — out of Profits of Lands, 


of 
— the 1 7 2 * 


only upon the Land i in the Heirs 
hands, and fo it favours more of 

a Truſt than the other, ibid. 

A Devile of all Eſtate real and per- 
{onal for payment of Debs, is a 
Deviſe 


—— — — 7 


The TABLE. 


8 
2 


Deviſe in Fee, 197 way of accumulation, 301 
A Deviſe of all Eſtate real and per - Al tbe re of wy Efe 1 give to 
ſonal for pay ment of Debes, | A. B. toe give to ay Children aud 
is no implyed Truſt of Surplus Grandchi to their "of 
for the Heir. il. Demeritez, A. B. is and 
The breach of an Agreement is not | | ve all to 308 
* * — A Devil 3 
conſent of the Heir makes among his Children during 
my Deviſe, ibid. | Widowhood, ſhe marries and 
A Deviſe to two Legarecs equally, | then diſtributes, its not good, 
che Deviſe is joynt, and yet in- 310 


tention ptevents the Survivorſhip, | A Deviſe to his Wife in hopes the 
239 will leave it to his Son, no Truſt, 

Lands 2 1 — 2 ibid. 

| ject ro 

Or os, 200 Dan. 

Debts and Legacies are to be paid | The acceptance of collateral ſatiſ- 


equally where Lands are deviſed faction for Dower is no Bar of 

for the payment of both, unleſs | Dower, 182 

ic were ſuch Debrs as obliged the | ___ 1 

Lands, | 247 WET 25 
Where there is a Deviſe over oſ the E. 


Portion, the Court can allow no 

Maintenance out of it; aliter if Equity, Vide Chancery. 

no Deviſe over 252 recuto? 
Portions deviſed out of Lands pay- * 

able at prefixt days, which 


| | 
| Widow paying juſt Dches of 
Premiſes will not do, amounts to the Husband out of his E- 


a Deviſe to ſell, | 129 in her hands ſhall have Al- 

1.4 . lowance for the ſame from the 
ation, ſupplycd in Equity | Executor 

as a good appointment of * we Land deviſed to be ſold b che Es. 

table uſe, 267 cutor, who dies, the Bill is prefer- 


Debts to be paid before Legacies red againſt the Heir for 
where Lands are deviſed, 275 ildrens Portions, the Hleir Je. 
Lands deviſed for the payment of | murs, becauſe it is but an Autho- 
Debts and Legacics, the perſonal | rity in the Executor, which dies 
Eſtate ſhall firſt applyed, | with him, the Demurrer over- 
297 | ruled, 35 * 
A Deviſe of 30064. to the Child he | Where the Heir being forced to pa 
ſhall have at his death, after he | the Debt of his Anceſtor on 
hath three Children, then he | ſhall be reimburſed by che Exe- 
makes a Codicil and gives each] cutor as far as there is perſonal 
2001. apiece, its to be taken by [| Aſſets, | 74 
Where 


| 
=_ 
| 
. 
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Where the delivery up of a Bond by 
the Exccutor, and taking a new 
Bond to himlelf for the Debt is 
no converſion in Equity to charge 
the Executot with the payment 
of that Money though it is at 
Law, 74. And the Executor de- 
creed to aſlign the Security to 
the Heir, ibid. 
Injunction to Debtors to a Teſta- 
tors Eſtate not to pay any Money 
to a pretended Executor till his 
Title to the Executorſhip were 
ſerled in the Spiritual Court, 
75 

Two Executors are made (and one 
is 5 and they are 
Parties to the Bill, the Condition 

is broken, the other muſt bring 

a Bill of Revicw, 77 
The overplus of the Profits of a 
Term deviſed out of an Inheri- 
tance in Truſt to pay Debts to 
Executors, who is alſo reſiduary 
Legatce, belongs to the Execu- 
tor and not to the Heir, it be- 
ing a Term, and paſſeth as an 
Int 98 
Executot decreed to give ſecurity 
for a Legacy, 121 


Executor to pay Arrears of 


Rent which the Teſtators Eſtate 
was not liable to, thid. 
Executor not bound to pay a Lc 
gacy without ſecurity to refund, 
137. if there be no want of Aſſets 
either of Debts or Legacies, #b/d. 
When Lands are appointed to be 
ſold, and no Perſon _ to 
ſell, the Executor ſhall fell, 178 
The Executor of an Executor is 
bound to ſell the Lands deviſed 
ro be fold, if the Executor fails 
to ſell, 180 


” 


Where a Leaſe renewed by an Exe. 
cutor ſhall be liable to a Legacy 
Executor of an Executor liable to a 
Devaſiavit made by the firſt Exe. 
curor, 257 
Executor Tem proves the 
Will, and his ecutorſhip ceaſed, 
the after Executor might ſuc 
without other Probate of the 
Le _— ſues, and the 
ecutor no Party, not 
tho its charged hk DS 
hath aſſent 277 
Debtor Executor to the Teſtator, 
decreed to pay to the Deviſce of 
the.reſidue, 292 
Whether the Eſtate which a Citizen 
hath as Executor to another, and 
reſiduary Legatee, be liable to the 
Cuſtom, 310 


Erhiblts, - 
Alteration of exhibits after Com- 
miſſions, 373 
Exetution. 


The Conuſce of a Judgment havi 
the Conuſor in Execution — 


bring a Bill whilſt he lives, to 
charge the Lands, 37 
p Examination. 
Examination aſter Publication and 
aſter Hearing, 228 
Expoſition, 
General words cannot be applicd to 


particulars, or general words not 
particularly applied ought not to 
ſhake a Decree, 218 


Errox. 


F 


—— 
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Crroz, 

ts aſſigned for Error in a De- 
* L. appeat in the Decree it 
ſelf, for being part of a Record 


mult be tried by it, 34 | 
F, 
Facto}, | 
At Factor ſhall have the be- 
nefit of Cuſtoms ſaved and 
not the Imployer, 27, 30,437 


The ſurviving Factor is anſwetable 
ſor himſelf and Co-Fa@or, 127 
The executot of the Co. Factor firſt 


dying is accomptable, ibid. 


Feme. Vide Barorfand Feme. 


The Feme tho' not bound by Agree- | 
ment during Coverture, yet act- 
ing according to the Agreement 
when a Widow, bound by it, 

. 255 

Truſt of a Term fot aFeme Coverr, 
166. Vide Baron and feme. 

Feme Covert bound by che Agree- 
ment of her Husband, 298 


| Fine. BEIT ot HY 

Fine 1 to a Decree ſhall work 
only according to the Decree, 
1230 $102 e 8 1099 
Fine and Recovery ſhall work on a 
Truſt as an Eſtate at Law, ibid. 
A Fine by Tenant in Common pal. 
ſeth but his own Eſtate, 211 
By a Fine of Ceſtm que Truſt in Tail 
the Intail may be 213 
Claim of an „ to avoid a Fine 
can be no other way but by Sub- 


* 278 


ww _m— — 


Covenant to levy a Fine, and a De- 
cree that he thall do ſo, binds 
the Iſſue in Tail, 294 

Fine and Non-claim” bars a Truſt, 
yp No Polen oy 
a Ceſini que; Trat is noTufticig 

Fj Ge I ber Equi 2 
ne and Non. claim bars Equity 
Truſts, i. e. where the Lands onl 
are charged ; but where the Lands 

| 360 charged. in reſpect of the Per · 
ons it bars not, 3278 

That Fine can never bar the Equi 
or Truſt which it creatgs, 26d 

Fraud. 


Every voluntary Conveyance is not 
fraudulent, but prime facie it is 


preſumed to be fraudulent, 100 


Its rare Chancery takes 
them to judge a Doed dung 


A voluntary Settlement ptecedent 
do a, Marriage Agreemont ſubſe- 
vent, is fraudulent, ibid, 
Trial of a,Deed whether fraudus. 
lent; ' 216, 217 
A N N cannot be fraudulent 
againſt Articles without another 
veyance be executed in a” 

legal courſe, 217 
Deed fraudulent as to one, good 


A young Gentleman takes up Wares, 
v — pes, | 1 276 
ojuntary Conyeyance may be 
; good and not fraudulent, ” 289 


Conyeyance; 21 245 


Fa 


ed "_ 


G 
_ Gzant, 

Aſter of an Hoſpital, Pre- 
_ Donative not 
grantable in Reverſion, 215 
Diverſity berween the Grant of a 
Maſter of an Hoſpital and a Pa- 
tent for Land, 111 
Grant to the Warden and Aſſiſtants 
for benefit of the Inhabitants, 
they cannot let without the In 
habitants, 269 


— — 


weir. 
Eir at Law to be 
a doubtful Caſe, 7 
eir at Law by Marriage Agrec- 
ment became a Purchaſer in Law, 
and not liable to pay Debts of 
his Anceſtor, 255 
Heir ſhall join in a Sale for payment 
of Debts, 261 
Maſter of an Hoſpital, Vide Grant 


— 1 x | 


—_— —— _— — 


— 
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Infant, 


Nfants Eſtate in the Guardians 


Hands ought to be applied 
to the Payment of his Debts, 
157 


Infant Executor aſſents to a Legacy, 
it is no good aſſent if there 
not other Aſſets for Debts, 257 
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| 


Jnteref. 


Intereſt ro be conſidered as it was 
at the time of the Contract, and 
not at the time of the Creation, 


111 

M forfeit ſhall have Intereſt 

for his Intereſt, 258 
Jointure. 


The word (Jointare) in an 0 
ment 1 kde the Ruben 
ſhall have an Eſtate for life as 

well as the Wife a Jointreſs pay. 

ing off a M e, decreed to 
hold over till fully farisfi. 


ed, 271 
Intetrogatories. 


Councel ordered to have a ſight of 
the Intcrrogatories to which 
Defendant was to be examined, 

66 


Judgment. 


Bond and Judgment it: Mo- 
nies pr before actual entring of 
the Ju is to be taken as 

upon the Bond, tho' the 
udgment be of a Term before 
payment, 24 

Where and in what Caſe judgment 
on a Bond is worſe Security than 

Jud ment for aiſehargedby 

udgment for a Matter 

AQ of Oblivion decreed to be 


vacated, | $5 


a 
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Leaſe. Vide Term. Perpttulty. 
Hether a Leaſe may be ſaid 
in poſſeſſion out of a Re- 
verſion, 18 
Leaſe for more years than the Leſ- 
ſor had power to make, ſhall be 
good for ſo many years as he had 
power for, 23 
Leaſes are Aſſets ti pay Debts not 
withſtanding the aſſent of the 
Executor to the deviſe of them, 


257 
Legacy. 

The nature of a Legacy, 252 
The Teſtators Eſtate ja whoſe 
Hands ſoever liable in Equity to 
his Legacies, 57 
Legacies paid by colour of a Will, 
which is after found to be revo- 
ked, allowed, 126 
Legacies pay able at the age of twen- 
ty one, and no proviſion for Main- 
tenance in the mean time, 60 
Where Legatee ſhall refund for 
want of Aſſets to pay Debts, 126 
Where the on * the 
Legatee marry with conſent, is 
recoverable in Equity, notwith- 
ſtanding the Breach in the Con. 
dition, and where not, 140 
Legatees to abate in proportion 
where there is not enough to pay 
all, | 149 
Exccutor not bound to pay a Le- 
gacy without Security to refund 
in caſe of defect of Aſſets, 149, 

| 45 
The Childs Legacy paid to the Fa- 
ther, who failed, the payment 


A Sum of M 
3 


7 nothing as 4 Purchaſer, 166 
The — * of a Limmer to ſupply 


— 


— a 225 


LO, artachable by F 
t. 


| 257 
to one to 
diſpoſe as the 1. 8 
nude a Note, who dies with- 
— appointment, . 

ueſt to che Party, 198. 
the Teſtator did not intend ir 
ſhould come to the Executors, 
ibid. 


Letter ot Rttotiity. 
Lertets of Attorny and Livery ot 
Seiſin ſupplied in Equity, 34 


Limitation. 
Limitation of Eftates. 


The limitation of a Remaindet in 
poſſibility of a Term, to the Heir 
of the Perſon limiting, is a void 

Limitation, 8 

On a void Limitation the Eſtate re- 
verts to the Limitor, ibid. 

Limitation of the Truſt of a Term 
to one is good to his —— 

L 

Limitation to Heirs Males taken ini 

— as 4 Limitdtion to the firſt 


n, ; 1 
erred — Nan | 
* in Equity ibid. 
An Uſe pi — to Baron and Feme, 
and after to their Iſſue, they then 
having none, is All one as if li- 
mited to them and the Heirs of 
chcir Bodies, ind the Iſſue takes 


Power if that be defective, 9 


A 


Orr” on ne — 


Tbe 74 BL E. 


— 


Seatute of Limitations. 
A Truſt is not within the Statute of 
Limitati 20, 28 
Exception in the Statute of Limita- 
tions as to the Merchants Ac- 


counts extends not to Inland Met 
152 


Lunatick. 
Bargain by a Lunatick cight years 
before the Lunacy found, avoided 


by being fain'd a Lunatick with a 
retroſpect of ſeventeen Years, 


yet the Party admitted to traverſe 
the Inquiſition, 113 
Generally a Lunatick ought to be 
ibid. 


made a Party, 
Where a Lunatick muſt be a Party 
to a Suit for his own benefit, ali. 


ter in caſe of an Ide 153 
Where a Lunatick ſhall be Party to 
an Information on his behalf, and 
where not, ibid. 


London. Cuſtom. Vide Oipban. 
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M 


MParrlage. 
A Arriage a good conſideration 
to make a Feme a Purcha- 
N 99 
Poztgage. Equity of Redemption. 
The nature of a Mortgage, 285 


A Poll Agreement after a Convey- 
ance cannot make ita Mortgage, 


it not at firſt, q z| 


N 


Aſlignment of a Mortgage, the 
Mortgagee ordered pg ee 
beforc Aſligument and after, 3 

Mortgagee atter Forfeiture aſſign 
the Mortgage for his duc Debt, 
he is decreed to account for the 
whole time, both before and af. 
ter — Aſſi — and this with. 
our the Aſſignee being a Party to 
the Decree, becauſe Ourlaved, 
and that pleaded againſt him, 


A Mortgagor refuſing to n 
his Money on Tender after For. 
feiture, ſhall loſe his Intereſt from 
the Tender, 29 

Executor of the Mortgagee ought 
to be a Party where the Heir was 


to have the Money paid, or the 

Mortgage fore · cloſed, $I 
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preſumed a Truſt in the Son, ex. 
cept it be expteſly declared, 28 
Whether Tenant in Tail of a Truſt, 
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